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In the United States District Court for 
the District of Columbia 


No. 48-53 

American President Lines, Ltd., plaintiff, 

v. 

James P. McGranery, Attorney General of the United 
States and Argyle R. Mackey, Commissioner of Im¬ 
migration and Naturalization, defendants 


Filed Jan. 5, 1953, Harry M. Hull, Clerk 

COMPLAINT FOR DECLARATORY JUDGMENT AND PROHIBI¬ 
TORY INJUNCTION 

Plaintiff complains of defendants Janies P. McGranery, 
Attorney General of the United States and Argyle R. 
Mackey, Commissioner of Immigration and Naturalization 
and for cause of action alleges: 

I 

That the jurisdiction of this court is invoked under Sec¬ 
tion 10, Administrative Procedure Act, 5 U. S. C. A. 1009; 
60 Stat. 243, Section 10, as amended, and 62 Stat. 964; 28 
U. S. C. A. 2201. 

II 

That plaintiff is a corporation organized and existing 
under and by virtue of the laws of the State of Delaware 
and has its principal place of business at 311 California 
Street, San Francisco, California. 

III 

That on November 6, 1952, defendants caused the follow¬ 
ing rules and regulations to be printed in the Federal 
Register (17 F. R. 218, pages 9989 et seq.) as part of 


(l) 
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proposed amendments to Chapter I, Title 8 of the Code 
of Federal Regulations: 

Subchaptek B—Immigration Regulations 

Part 232—Detention of Aliens for 
Observation and Examination 

*####«• 

Subpart A—Substantive Provisions 

§ 232.1 Definitions. For the purposes of this part 
the term “transportation line” means a vessel, air¬ 
craft, transportation line, transportation company, 
steamship company, or the master, commanding officer, 
authorized agent, owner, charterer, or consignee of a 
vessel or aircraft, and the term “alien” means any 
alien as defined bv the Immigration and Nationality 
Act and any person applying for admission to the 
United States as a citizen or national of the United 
States. 

§ 232.5 Liability for detention expenses. In any case 
in which an alien (including alien crewman) is removed 
from a vessel or airport of arrival and detained for 
observation and examination under section 232 of the 
Immigration and Nationality Act and this part, the 
transportation line bringing such alien to the United 
States shall be responsible initially for the payment 
of detention expenses if the district director or officer 
in charge having administrative jurisdiction over the 
port of arrival has reason to believe from the facts 
presented that such detention expenses may properly 
be assessed against the transportation line. In any 
such case the transportation line, at the option of the 
district director or officer in charge, shall be required 
to obligate itself in a manner satisfactory to such officer 
for the payment of the expenses referred to herein, and 
may be required to make payment in advance, or de¬ 
posit security, with respect to each alien so detained. 

Subpart B—Procedural and Other 
Nonsubstantive Provisions 

###♦♦•• 

§ 232.51 Collection of detention expenses. In all 
cases in which the Government has initially paid the 
detention expenses and expenses incident thereto of 
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an alien detained pursuant to section 232 of the Immi¬ 
gration and Nationality Act, bills pertaining to the 
detention expenses shall be presented monthly or 
oftener, at the option of the district director or officer 
in charge, to the responsible transportation line as soon 
as liability therefor is established to the satisfaction 
of the district director or officer in charge. Such ex¬ 
penses shall include, but shall not be limited to, 
expenses of maintenance, medical treatment in hospital 
or elsewhere, and burial in the event of death. At ports 
where the Service maintains hospitals, the hospital 
expenses shall be such as are fixed by the Service and 
at other hospitals they shall be such as are fixed by 
the authorities thereof. 

§ 232.52 Reimbursement of transportation line for 
detention expenses in certain cases. A transportation 
line which has paid the detention expenses referred to 
in § 232.5 shall, upon presentation of itemized receipts, 
be reimbursed from the applicable appropriation of the 
Service if it is finally determined that the transporta¬ 
tion line should not be assessed for the payment of such 
expenses. The reimbursement shall cover only reason¬ 
able amounts actually expended for such expenses, but 
the reimbursement for the cost of maintenance shall 
not, except in unusual circumstances and unless the 
expense was incurred with the prior approval of the 
district director or officer in charge having administra¬ 
tive jurisdiction over the port, exceed the maximum 
per diem allowance prescribed in section 836 of Title 
5 of the United States Code in lieu of subsistence. No 
reimbursement shall be made for detention expenses 
incurred after the alien has been offered for deportation 
to the transportation line which brought him to the 
United States. 

Part 233—Temporary Removal for 
Examination Upon Arrival 

#•#•••# 

Subpart A—Substantive Provisions 

§ 233.1 Definitions. For the purposes of this part 
the term “transportation line” means a vessel, air¬ 
craft, transportation line, transportation company, 
steamship company, or the master, commanding of¬ 
ficer, authorized agent, owner, charterer, or consignee 
of a vessel or aircraft, and the term “alien” means 
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anv alien as defined bv the Immigration and National- 

* • c 

ity Act and any person applying for admission to the 
United States as a citizen or national of the United 
States. 

• *###*# 


§ 233.5 Liability for detention expenses. In any 
case in which an alien (including alien crewmen) is 
removed from a vessel or aircraft and detained for 
examination and inspection under section 233 or 237 
of the Immigration and Nationality Act and this part, 
the transportation line bringing such alien to the 
United States shall be responsible initially for the 
payment of detention expenses if the district director 
or officer in charge having administrative jurisdiction 
over the port of arrival has reason to believe from the 
facts presented that such detention expenses may 
properly be assessed against the transportation line. 
In any such case the transportation line, at the option 
of the district director or officer in charge, shall be 
required to obligate itself in a manner satisfactory to 
such officer for the payment of the expenses referred 
to herein, and may be required to make payment in 
advance or deposit security, with respect to each alien 
so detained. 


Subpart B—Procedural and Other 
Nonsubstantive Provisions 

§ 233.31 Collection of removal expenses. Bills per¬ 
taining to removal expenses of an alien removed pur¬ 
suant to section 233 of the Immigration and Nationality 
Act and this part shall be presented monthly or oftener, 
at the option of the district director or officer in charge, 
to the responsible transportation line. 

§ 233.51 Collection of detention expenses. In all 
cases in which the Government has initially paid the 
detention expenses and expenses incident thereto and 
the deportation expenses of a detained alien, pursuant 
to section 233 or 237 of the Immigration and Nationality 
Act, bills pertaining to the detention and deportation 
expenses shall be presented monthly or oftener, at the 
option of the district director or officer in charge, to 
the responsible transportation line as soon as liability 
therefor is established to the satisfaction of the dis- 
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triet director or officer in charge. Such expenses shall 
include, hut shall not be limited to, expenses of mainte¬ 
nance, medical treatment in hospital or elsewhere, 
burial in the event of death and transfer to the vessel 
or aircraft in the event of deportation. At ports where 
the Service maintains hospitals, the hospital expenses 
shall be such as are fixed by the Service, and at other 
hospitals they shall be such as are fixed by the author¬ 
ities thereof. 

§ 233.52 Reimbursement of transportation line for 
detention expenses in certain cases. A transportation 
line which has paid the detention expenses referred to 
in § 233.5 shall, upon presentation of itemized receipts 
be reimbursed from the applicable appropriation of 
the Service if it is finally determined that the trans¬ 
portation line should not be assessed for the payment 
of such expenses. The reimbursement shall cover only 
reasonable amounts actually expended for such ex¬ 
penses, but the reimbursement for the cost of mainte¬ 
nance shall not, except in unusual circumstances and 
unless the expense was incurred with the prior ap¬ 
proval of the district director or officer in charge hav¬ 
ing administrative jurisdiction over the port, exceed 
the maximum per diem allowance prescribed in sec¬ 
tion 836 of Title 5 of the United States Code in lieu 
of subsistence. Xo reimbursement shall be made for 
detention expenses incurred after the alien has been 
offered for deportation to the transportation line which 
brought him to the United States. 

******* 


Part 237—Deportation of Excluded Aliens 

******* 


Subpart A—Substantive Provisions 

******* 


$ 237.2 Cost of maintenance not assessed. When¬ 
ever the owner or owners of a vessel or aircraft, in 
order to exempt the transportation line from liability 
for the cost of the alien’s maintenance, seek to estab¬ 
lish that the ground of exclusion could not have been 
ascertained by the exercise of due diligence prior to 
the alien’s embarkation as provided in section 237(a) 
(2) (B) of the Immigration and Nationality Act, such 
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claim shall be established to the satisfaction of the 
district director having administrative jurisdiction 
over the port of arrival. No appeal shall lie from a 
decision adverse to such claim. 

IV 

That thereafter plaintiff filed written protest against 
the promulgation of the rules and regulations above set 
forth. 

V 

That on December 17, 1932 defendant Argvle R. Mackey, 
Commissioner of Immigration and Naturalization recom¬ 
mended and defendant James P. McGranery, Attorney 
General, approved the rules and regulations above set 
forth without change. 

VI 

That on December 19. 1952, amendments to Chapter I, 
Title 8 of the Code of Federal Regulations, which included 
the rules and regulations hereinabove set forth, signed by 
defendant James P. McGranery, Attorney General, and 
signed “Recommended: Argvle R. Mackey, Commissioner 
of Immigration and Naturalization,” the other defendant 
herein, were published in the Federal Register (17 F. R. 
247. pp. 11469-11564 inc.). 

VII 

That section 232.1 of Part 232 of said rules and regula¬ 
tions conflicts with section 101 (a) (3) of the Immigration 
and Naturalization Act (66 Stat. 163; Public Law 414, 
Chapter 77) in that said section enlarges the statutory 
definition of the word “alien” to include United States citi¬ 
zens and nationals which categories had been expressly 
excluded by said statutory definition. 

VIII 

That section 233.1 of Part 233 of said rules and regula¬ 
tions conflicts with section 101 (a) (3) of the Immigration 
and Naturalization Act (66 Stat. 163; Public Law 414, Chap¬ 
ter 77) in that said section enlarges the statutorv definition 
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of the word “alien” to include United States citizens and 
nationals which categories had been expressly excluded by 
said statutory definition. 

IX 

That sections 232.1, 232.5, 232.51 and 232.52 of Part 232 of 
said rules and regulations conflict with section 233 of the 
Immigration and Nationality Act (66 Stat. 163; Public Law 
414, Chapter 77) in that as to: 

(1) aliens who arrived in possession of a valid un¬ 
expired immigration visa; 

(2) aliens who were finally admitted into the United 
States after detention; 

(3) aliens who arrived with a valid unexpired non¬ 
immigration visa; 

(4) any person claiming United States nationality 
or citizenship in possession of an unexpired United 
States passport; 

(5) any person claiming United States nationality 
or citizenship in possession of a certificate of identity 
issued pursuant to section 360 (b) of the Act or any 
other document of identity issued by a consular officer, 
who was allowed to land in the United States after such 
detention; 

said sections provide that detention expenses and expenses 
incidental to detention shall constitute an initial responsi¬ 
bility of the carrier and that after payment the carrier may 
seek reimbursement, if it is finally determined that the 
transportation line should not have been assessed for the 
payment of such expenses, whereas the Statute provides 
that as to such aliens, United States citizens and nationals 
detention expenses and expenses incident to detention .shall 
not be assessed against the transportation line or its agents 
at anv time or at all. 

X 

That sections 233.1, 233.5, 233.31, 233.51 and 233.52 of 
Part 233 of said rules and regulations conflict with section 
233 of the Immigration and Nationality Act (66 Stat. 163; 
Public Law 414, Chapter 77) in that as to: 

(1) aliens who arrived in possession of a valid un¬ 
expired immigration visa; 
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(2) aliens who were finally admitted into the United 
States after detention; 

(3) aliens who arrived with a valid unexpired non¬ 
immigration visa; 

(4) any person claiming? United States nationality or 
citizenship in possession of an unexpired United States 
passport: 

(5) any person claiming United States nationality 

or citizenship in possession of a certificate of identity 

issued pursuant to section 360 (b) of the Act or any 

other document of identitv issued bv a consular officer, 

• • 

who was allowed to land in the United States after such 
detention: 

said sections provide that detention expenses and expenses 
incidental to detention shall constitute an initial responsi¬ 
bility of the carrier and that after payment the carrier may 
seek reimbursement, if it is finally determined that the 
transportation line should not have been assessed for the 
payment of such expenses, whereas the Statute provides 
that as to such aliens, United States citizens and nationals 
detention expenses and expenses incident to detention shall 
)iot be assessed against the transportation line or its agents 
at any time or at all. 

XI 

That section 237.2 of Part 237 of said rules and regula¬ 
tions is in conflict with section 237 (a) (2) (B) of the 
Immigration and Nationality Act (66 Stat. 163; Public Law 
414, Chapter 77) in that the Act provides for a determina¬ 
tion by the Attorney General of the question of whether the 
ineligibility of an alien about to be deported could have been 
ascertained by the transportation company by the use of 
due diligence, whereas the section complained of provides 
that this determination shall be made to the satisfaction of 
a district director and that no appeal shall lie from the 
finding of said district director. The elimination of appeal 
bv regulation is in violation of Section 10 of the Adminis- 
trative Procedure Act (Chapter 324, §10; 60 Stat. 237; 
5 U. S. C. A. § 1009) which provides for a review of all final 
agency action wherein an appeal is not prohibited by 
statute. 
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XII 

That plaintiff is and for many years has been the operator 
of a fleet of American flag vessels engaged in foreign service 
and as such has been continually engaged in transporting 
aliens, citizens of the United States and United States na¬ 
tionals from foreign shores to the United States. 


XIII 

That plaintiff is a citizen of the United States and is suf¬ 
fering legal wrong, adversely affected and a party ag¬ 
grieved by the agency action complained of herein, to wit, 
the promulgation of the rules and regulations hereinabove 
set forth. 

XIV 

That under the rules and regulations hereinabove set 
forth plaintiff will be unlawfully required to pay detention 
expenses for all citizens, nationals or aliens detained and 
will be relegated to an action for reimbursement for the 
recovery of such payments as were unlawfully collected; 
that plaintiff is also prevented under said rules and regula¬ 
tions in certain cases from obtaining a judicial review of 
an adverse agency decision made by an illegally designated 
subordinate immigration official. 

XV 

That the amount of such expenses incident to detention 
which plaintiff could be illegally required to pay under the 
regulations complained of would average about six thou¬ 
sand dollars ($6,000) per month. 

Wherefore plaintiff seeks judgment as follows: 

(1) That 

(a) sections 232.1, 232.5, 232.51, 232.52 of Part 232; 

(b) sections 233.1, 233.5, 233.31, 233.51 and 233.52 
of Part 233; 

(c) section 237.2 of Part 237; 

all of which are portions of Chapter I, Title 8 of the 
Code of Federal Regulations and being the rules and 
regulations hereinabove set forth be declared to be in 
conflict with existing law; 
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(2) That the promulgation of said rules and regu¬ 
lations be declared to be an illegal abuse of the rule¬ 
making power; 

(3) That said rules and regulations and each and 
evorv one thereof be declared a nullitv; 

(4) That defendants and each of them and their sub¬ 
ordinates be enjoined and prohibited from enforcing 
or seeking to enforce said rules and regulations and 
each and every one thereof; 

(5) That plaintiff have judgment for its costs herein 
and for such other and further relief as shall be just 
in the premises. 

American President Lines, Ltd., 

Plaintiff . 

By Mayock & Mayock, 

Welburn Mayock, 

AY. S. Mayock, 

Attorneys for Plaintiff. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4S-53 

American President Lines, Ltd., plaintiff 

v. 

James P. McGranery, Attorney General of the United 
States, and Argyle R. Mackey*, Commissioner of Immi¬ 
gration and Naturalization, defendants 

Filed Mar. 26, 1953. Harry M. Hull, Clerk 

Answer 

First Defense 

The complaint fails to state a claim upon which relief may 
be granted. 


11 


Second Defense 

Answering the numbered paragraphs of the complaint, 
defendants aver: 

1. Paragraph 1 states a conclusion of law which defend¬ 
ants are not required to answer, but insofar as they may be 
required to answer, they deny the allegations of this para¬ 
graph. 

2-3-4-5-G. Admitted. 

7-8-9-10-11. Paragraphs 7, 8, 9, 10 and 11 merely state 
conclusions of law which defendants are not required to 
answer, but insofar as they may be required to answer the 
allegations of these paragraphs, they deny them. 

12. Admitted. 

13. Denied. 

14. Paragraph 14 states conclusions of law which defend¬ 
ants are not required to answer, but insofar as they may be 
required to answer, they deny them. 

15. Paragraph 13 states a conclusion of law which de¬ 
fendants are not required to answer, but insofar as it states 
facts, which defendants might be required to answer, they 
deny the allegations of this paragraph. 

Wherefore, Defendants demand judgment together with 
the costs of this suit. 

Charles M. Irelax, 

United States Attorney. 

Ross O’Doxoghue, 
Assistant United States Attorney. 

Robert M. Scott, 
Assistant United States Attorney. 
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IX THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

No. 4S-53 

American President Lines, Ltd., plaintiff 


v. 

Herbert Brownell, Jr., Attorney General of the United 
States, and Argyle R. Mackey, Commissioner of Im¬ 
migration and Naturalization, defendants 

Filed Apr. 6,1953, Harry M. Hull, Clerk 

Motion for Summary Judgment 

Plaintiff moves the Court for a summary judgment in 
its favor, in the above-entitled cause, pursuant to Rule 56 
of the Federal Rules of Civil Procedure. 

This motion is made on the grounds that there is no 
genuine issue as to any material fact and that the plaintiff 
is entitled to judgment as a matter of law and is based 
upon this written motion, the affidavit attached thereto, the 
memorandum of points and authorities filed herewith and 
all the pleadings, records and files of this cause. 

Mayock & Mayock, 

Bv We lb urn Mayock, 
Attorneys for Plaintiff. 
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IX THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 48-53 
American President Lines, Ltd., 

v. 

Brownell, et al. 

Filed Apr. 29, 1953, Harry M. Hull, Clerk 

Washington, D. C., 
Friday, April 24,1953. 

Opinion and Ruling on Motion for Declaratory Judg¬ 
ment and a Final Injunction, by the Honorable Alex¬ 
ander IIoltzoff, Judge. 

Tiie Court: For the reasons stated in the Court's re- 
marks on similar motions in Civil Action 5367-52, the plain¬ 
tiff’s motion for summary judgment will be granted, on 
the ground that the regulations in question in this action 
are invalid. 

The Court might add that, while it is impressed with 
the argument of Government counsel as to the desirability 
and perhaps even the necessity of such a regulation, the 
Court is of the opinion that the statute does not permit the 
adoption of the regulation in question, and that counsel’s 
argument would be more impressive, if addressed to Con¬ 
gress, than to this Court. 

This is an action for declaratory judgment and an injunc¬ 
tion against the enforcement of the regulations. These 
regulations are now in effect. 

The Court will grant declaratory judgment and a final 
injunction. 

Of course, the Court will, if there is any desire for a stay 
of the injunction pending appeal, hear counsel. 

Mr. Scott: Yes, sir, I should like to ask at this time for 
a stay pending, by filing a notice of appeal. 
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The Court: I shall grant a stay pending appeal. I think 
that is reasonable. 


IX THE EXITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Xo. 4S-53 

American President Lines, Ltd., plaintiff 


v. 

Herbert Brownell, Jr., Attorney General of the United 
States, and Argyle R. Mackey, Commissioner of Im¬ 
migration AND X.\TURALIZATION, DEFENDANTS 

Filed May 14, 1953, Harry M. Hull, Clerk 
Declaratory Judgment 

This matter having come on before this court on plain¬ 
tiff's motion for summary judgment, and the court having 
heard and considered argument submitted on behalf of 
both parties, and having rendered its oral opinion that plain¬ 
tiff was entitled to declaratory relief as demanded in its 
complaint: 

It is ordered, adjudged and decreed: 

(1) That plaintiff’s motion for summary judgment 
be and it is hereby granted; 

(2) That Section 232.1, Subpart A, Part 232 and 
Section 233.1, Subpart A, Part 233, both of Subchapter 
B, Chapter I, Title S, Code of Federal Regulations are 
void and of no effect as transcending: 

(a) Section 101 (a) (3) of the Immigration and 
Xationality Act, 66 Stat. 163: Public Law 414, Chap¬ 
ter 477, Section 101 (a) (3): Section 1101 (a) (3), 
Subchapter 1, Chapter 12, Title S U.S.C.A. 

(b) Article I, Section 1 of the Constitution of the 
United States; 


(3) That Section 232.5 of Subpart A and Sections 

232.51 and 232.52 of Subpart B of Part 232, and Sec¬ 
tions 233.5 of Subpart A and Sections 233.31, 233.51, 

233.52 of Subpart B of Part 233, all of Chapter I, Title 
8, Code of Federal Regulations are void and of no effect 
as transcending: 

(a) Sections 232 and 233 of the Immigration and 
Nationality Act, 66 Stat. 163; Public Law 414, Chap¬ 
ter 477, Sections 232 and 233; Sections 1222 and 1223, 
Title S U.S.C.A. 

(b) Article I, Section 1 of the Constitution of the 
United States. 

It is further ordered, adjudged and decreed: 

That defndants, Herbert Brownell, Jr., Attorney General 
of the United States, and Argyle R. Mackey, Commissioner 
of Immigration and Naturalization, and their subordinates 
be and they are hereby enjoined and restrained from apply¬ 
ing or enforcing the Sections of the Code of Federal Regu¬ 
lations hereinabove declared void and from administering 
the Immigration and Nationality Act under or pursuant 
thereto. 

Alexander IIoltzoff, 

U. S. District Judge. 

Dated: May 14, 1953. 
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UNITED STATES DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil Action No. 48-53 

American President Lines, Ltd., plaintiff 


v. 

Herbert Brownell, Jr., et al., defendants 
Filed May 14, 1953, Harry M. Hull, Clerk 

Order 

Upon consideration of defendants’ oral motion for a 
stay of the judgment entered herein the 14th day of May, 
1953. during the pendency of an appeal, it is, this 14th day 
of May, 1953, 

Ordered that the judgment entered herein on the 14 day 
of May, 1953, be, and it is hereby, stayed during the pend¬ 
ency of an appeal. 

Alexander Holtzoff, 

Judge. 


UNITED STATES DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil No. 48-53 

American President Lines, Ltd., plaintiff 

vs. 

Herbert Brownell, Jr., et al., defendant 
Filed Jul. 2, 1953, Harry M. Hull, Clerk 
Notice of Appeal 

Notice is hereby given this 2nd day of July, 1953, that 
Herbert Brownell, Jr., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
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judgment of this Court entered on the 14th day of May, 
1953, in favor of American President Lines, Ltd. against 
said Herbert Brownell, Jr., et al. 

Leo A. Rover, 

United States Attorney, 
Attorney for Herbert Brownell, Jr., et al. 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

C. A. No. 48-53 

American President Lines, Ltd., plaintiff 

vs. 

Herbert Brownell, Jr., et al., defendants 

Filed December 9, 1953. Harry M. Hull, Clerk 

Washington, D. C., Friday, April 24,1953. 

The above-entitled case came on for hearing on Motion 
for Summary Judgment before the Hon. Alexander Holtz- 
off, Judge, at 12:25 o’clock, p. m. 

Appearances : 

On behalf of the plaintiff: Welburn Mayock, Esq. 

On behalf of the Government: Mr. Robert Scott, Ass't 
U. S. Att’y. 

Proceedings 

The Deputy Clerk: Case of American President Lines 
versus Herbert Brownell, Jr. 

Mr. Scott: The Government is ready, Your Honor. 

The Court: Is this a motion to dismiss here, also? 

Mr. Mayock: No, Your Honor. 

The Court: What are the motions in the second case? 

Mr. Mayock : Summary judgment. 



The Court: Which side is moving? 

Mr. Mayock: I am moving, the same as before, if Your 
Honor please. 

The Court: You may proceed. 

Mr. Mayock: In this matter, if Your Honor please, we 
have passed the question of jurisdiction and can proceed 
immediately to the merits. The tirst point Your Honor has 
already ruled upon. 

In the new regulations promulgated under the new Im¬ 
migration and Nationality Act familiarily known as the Mc- 
Carran Act, the Commissioner of Immigration and the 
Attorney (ieneral promulgated a new set of rules, and in 
the appropriate place they in the same words enacted— 
that is, promulgated a rule—that the definition of alien 
includes all citizens of the United States and nationals. 

The Court: I won't hear any discussion of that. 

Mr. Mayock: The second one is very much the same, if 
Your Honor please, in that under a statute which says no 
detention expenses in enumerated cases can be assessed, 
they set up the same procedure in so far as it is applicable 
under the new law. But so far as we are concerned in this, 
of initial payment and subsequent reimbursement, which 
Your Honor has also ruled upon- 

The Court: I am not too familiar with the details of the 

McCarran Act. What are the particular provisions of the 

McCarran Act that vou relv on ? 

• • 

Mr. Mayock: The regulations, if Your Honor please, 
complained of, are under Chapter 4, Section 233, in so far 
as this point is concerned, and that provides that detention 
expenses shall not be assessed in case anv alien- 

The Court : Would you give me again the section number ? 

Mr. Mayock: Section 233. 

The Court: Of the new Act? 

Mr. Mayock: That’s right. I have it right here. 

The Court: I have it here, too. Where is it in the Code? 

Mr. Mayock: I have that all marked out. 

The Court: Have you got the Code citation? 

Mr. Scott: Beginning Section 1221. I think the par¬ 
ticular section he is discussing is the next page—1223. 
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The Court: I want the particular provision. 

Mr. Scott: I think that is it. 

Mr. Mayock: It is 1223. 

The Court: That is a long section. 

Mr. Mayock: It is a very long section. 

The Court: Where is it? 

Mr. Mayock: (c), if Your Honor please. 

The Court: I see it now. 

Mr. Mayock: The same thing has happened that hap¬ 
pened before. They require initial payment in a suit to 

reimburse in a statute that savs thev shan’t be initiallv 

• * % 

assessed. I won’t labor the point. Your Honor has already 
ruled upon it. 

The Court : Yes. 

Mr. Scott: If your Honor please, I would like to be 
heard. 

The Court : I will be glad to hear vou. 

Mr. Scott: I presume that counsel contests all of the 
regulations that he has set out as contesting in his com¬ 
plaint. The first of those is the definition of “alien.” I 
think I will refrain from making any statement on that 
other than to say I have stated by position in case Xo. 
5367-52. 

The Court : I think that is a case where the Government 
should confess error. 

Mr. Scott: If your Honor please, I respectfully decline 
to do that, sir. 

The Court: Well, my remark was more or less facetious. 
Mr. Scott: I understand that, sir. 

The Court: I don’t think vou would have authoritv to 

* » 

confess error without the approval of the United States 
Attornev and Solicitor General and the Attornev General, 
but I don’t think the Government should confess error too 
lightly, but I do think this is one of those cases where it 
might do so. 

Mr. Scott, the Court realizes that vou have a verv difficult 
situation to defend, and vou are doing vour verv best, 
which is very good, indeed. 

Mr. Scott : Thank you, sir. 


If the Court please, beginning at page 5 of the memoran¬ 
dum that I tiled this morning in opposition to the motion 
for summary judgment, there are set out Section *237 (a), 
and on the next page are the various regulations which may 
be of assistance to the Court, just for a matter of con¬ 
venience of having them there, on pages 6 and 7 of my 
memorandum. Those are the regulations of which are 
complained. 

It is the Government’s position that these regulations 
are perfectly valid, are reasonable, and do not enlarge the 
Act, the statutes, in any manner. 

I will refer again to Stratton v. Oceanic Transportation 
Company, 140 Fed. 2nd. 

The Court: I think it is distinguishable; if it isn't, I 
am not going to follow it, because it is not binding on me. 
Besides, it is a 2 to 1 decision with a very persuasive opinion 
by a very eminent judge—Judge Gilbert. 

Mr. Scott: If your Honor please, I mention that so I 
will have before the Court all possible points. 

The Court: I don't think you have left anything undone 
that could be done for the Government. 

Mr. Scott: All right, sir, thank vou. 

In respectful disagreement with the Court, I thing the 
reasoning in the Stratton case is most cogent and com- 
polling. I have set it out at great length on pages 8, and 9, 
the reasoning that is applied there. I would appreciate 
very much being able to give some of the purposes. 

The Court: I will hear you at length. 

Mr. Scott: I don't mean to be lengthv. 

The Court: After all, I think if a person is going to lose 
a case, he is entitled to a full hearing first. 

Mr. Scott: I hope to persuade Your Honor that I am not 
losing. 

The Court: You may. I will give you an opportunity to 
convince the Court that its tentative impressions are erro¬ 
neous. I will examine this memorandum during luncheon 
recess and let you continue after luncheon recess. 

Mr. Scott: I would appreciate that. 
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(The folio wing proceedings took place after the noon 
recess:) 

The Court: We will resume the American President 
Lines motion. 

The Deputy Clerk: American President Lines versus 
Herbert Brownell. 

The Court: Mr. Scott, you wanted to be heard on this 
matter. The Court will be very glad to hear vou. 

Mr. Scott: If the Court please, the position of the Gov¬ 
ernment is that the regulations—when I say the regulations 
from here in T shall be referring to those regulations other 
than Sections 232.1 and 233.1, which are the definitions of 
“alien,'’ I will not refer to those regulations unless I so 
specify—the regulations that T refer to now, Your Honor, 
are found on page 6 and 7 of the memorandum submitted 
by the Government. 

The Court: I read vour memorandum during the lunch- 
eon recess. 

Mr. Scott: Thank vou verv much, sir. 

• • 

If the Court pleases, the Government’s position is set 
forth there probably as succinctly as I could make it. I 
think it is important to point up the order of these sections. 
Section 233 (a), which is—the Court has the Code, or if 
you are referring to the brief, it is found on page 2 or 3 
of the memorandum. 

The Court: Let me go over these regulations. I am 
amazed at some of the words. 233.5 which you quote on 
page 7 of your memorandum gives authority to the director 
to assess—to collect expenses if he has reason to believe 
that such detention expenses may properly be assessed 
against the transportation line. 

This is the first time I have ever seen a situation where 
money can be collected from anybody if the other party has 
reason to believe that it may be owing some time in the 
future. 

Mr. Scott: If the Court please, I think that that is a per¬ 
fectly reasonable regulation, for this reason: The alien 
or person applying for admission may or may not be ad- 
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missible. That cannot be determined, if the Court please, 
until after an examination and an inspection has boon made. 

The Court: Mr. Scott, I agree with you that this is a 
reasonable regulation if the statute permitted it. There is 
nothing unreasonable about it. But the question in the 
Court’s mind is whether it is beyond the power of the 
Commissioner in view of the scope of the Act of Congress. 

Mr. Scott: My position is it is not beyond the statute by 
any means. The statute first in Section 232 (b) states very 
plainly and very clearly that for all aliens who are tem¬ 
porarily removed that the expenses shall be borne by the 
transportation line. There are two exceptions within that 
section, Your Honor. Those exceptions have nothing, what¬ 
soever, to do with the exceptions in the following sub¬ 
section (c), of which the plaintiff is concerned. 

The fact that they have placed the exceptions in a sepa¬ 
rate section indicates, I believe, that Congress intended that 
the responsibility be upon the line, and then if it were shown, 
and if and when it is established that the person is a person 
who lias a valid immigrant visa or a valid nonimmigrant 
visa—if and when it is established that a person is within 
one of these exceptions, the company shall not be respon¬ 
sible, and therefore the money that was collected shall be 
reimbursed. 

I mean it is not within the same section. Those two 

sections, those two exceptions, Your Honor, which are 

found in Section 233 (b), concern a person who is held as 

a witness bv the Attornev General. 

% • 

Well, now, there in that case it is the Attorney General 
who is having the person detained for his pleasure, and 
in the other sub-section it refers over to an exception that 
may be made by the Attorney General for certain persons 
to be admitted. 

I think the order in which they appear imposes the obliga¬ 
tion upon the transportation line to be responsible initially, 
and if the person is found to fall into one of these excep¬ 
tion categories, the money is reimbursed to him. 

I think that is made perfectly clear, Your Honor, by the 
second exception which is found in 233 (c), and that says 
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that the line shall not be responsible for the detention ex¬ 
penses, and I use the word “detention” as distinguished 
from “removal” expenses, Your Honor—the cost of just 
transporting him over to the place of detention. There isn't 
any question that they are liable for that. And there 
isn’t any question that they are liable to the transportation 
back to the country whence they came in certain instances 
if they are so ordered. 

The second exception states that they shall not be respon¬ 
sible for anv alien who was finallv admitted to the United 
• * 

States pursuant to this Act after such detention. 

Well, whether the person has a visa, whether he doesn’t 
have a visa, whether he is a stowaway or what, whatever he 
might be, if he is finally admitted to the United States, then 
the company isn’t responsible. 

There is no way in the world—there is none at all—to 
know whether a person might ultimately be admitted into 
tlie United States. 

The second exception there, Your Honor, necessarily goes 
to a situation other than one in which the person comes over 
with an immigration visa, or, two, comes over with a non¬ 
immigrant visa—that is, a visitor’s visa. It necessarily 
goes to that, because if it didn’t, subsection 2 there—the 
exception to 2—is such an inclusive thing that it would 
include, perforce, of its own words, exception 1 and excep¬ 
tion 3 and exception 4 and exception 5. 

In view of the fact that it says that, that the company 
shall not be liable for anv alien who is finallv admitted, it 

» *7 

would point up, I believe, clearly, that following the theory 

of the plaintiff that for no alien brought to the United 

States whether he had no passport, whether he had no visa, 

whether he had nothing, even a stowaway, the company 

could not be charged for the detention of that alien while 

he is in custodv. So that would mean thev could sav vou 
• • • * 

can’t charge us at all, because this man might finally be 
admitted. 

I think that points up that exceptions 1 and 3 also require 
this examination and inspection to find out if there is a valid 
visa, if there is a valid passport. 
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The Court: Don't keep laboring the same point, Mr. 
Scott. I understand your point. 

Mr. Scott: All right, sir. Having gone over that, I think 
that the Court must bear in mind in determining whether 
this is a reasonable regulation and within line with the 
statute, that the immigration people are not required to 
take these persons applying for admission oil* the boat. 

The Court: Please don't argue elementary matters to me. 
Time is marching on and I have a long calendar. Suppose 
you argue the real important matters: assume I know a 
few elements. 

Mr. Scott: If the Court please, to me those are important 
matters. 

The Court: You can assume the Court has an understand¬ 
ing of some of the elementarv matters without having to 
labor them. 

Mr. Scott : All right, sir. That being so, there is a charge 
of what would cost the transportation line $12,500 each day 
if these people remained on board ship and were not taken 
off. 

I think another consideration is that this is done for the 
benefit of the company to relieve them of that expense. 

A third consideration, or the next consideration is that 
many a line comes in, the persons are taken off, and that line 
never comes back to the United States, and it has no agent 
here from whom collection can he made when the persons are 
found not to be in one of the exceptions. 

I think there is a reason which can be considered by this 
Court on these regulations, and that is if the persons are 
kept aboard shop by the immigration inspectors, then there 
is the right to appeal from the detention order or the exclu¬ 
sion order, which might verv well be lost bv the boat leaving 
and going back. 

The Court: Mr. Scott, I am not going to consider any of 
these matters. They go to the reasonableness of the regula¬ 
tion. I told von I think it is reasonable if there was statutorv 
» • 

authority for it. I will hear you at length if you can point 
out to me some statutory authority for the regulation. 
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Mr. Scott: My position. Your Honor, is that the statute 
as set out here, Sections 232, 233, provide the authority, 
that this is a reasonable regulation under those authorities. 

The Court: Do you rely on any particular express pro¬ 
visions? 


Mr. Scott: Xot one bit of express provision except so far 
as 233 (b), which sets it out very plainly and very clearly. 
The Court: 233 (b) ? 

Mr. Scott: Yes, sir, it precedes the exception section. 

The Court: (c) cuts down the blanket authority contained 
in (b), doesn't it? 

Mr. Scott: It provides certain exceptions in which they 
are not to be assessed. But I think, Your Honor, that in 
view of the Stratton case, and in view of the fact that this is 
a reasonable wav to enforce it—as the court said in its- 


The Court: Please don't go into the Stratton case again. 
I have heard enough about it. I think I have heard enough. 
Mr. Scott: All right, sir. 

The Court: For the reasons stated in the Court's remarks 


on similar motions in Civil Action 5367-52, the plaintiff’s 
motion for summary judgment will be granted, on the 
ground that the regulations in question in this action are 
invalid. 


The Court might add that, while it is impressed with the 
argument of Government counsel as to the desirability and 
perhaps even the necessity of such a regulation, the Court 
is of the opinion that the statute does not permit the adop¬ 
tion of the regulation in question, and that counsel's argu¬ 
ment would be more impressive, if addressed to Congress, 
than to this Court. 


This is an action for declaratory judgment and an in¬ 
junction against the enforcement of the regulations. These 
regulations are now in effect. 

The Court will grant declaratory judgment and a final 
injunction. 

Of course, the Court will, if there is any desire for a stay 
of the injunction pending appeal, hear counsel. 

Mr. Scott: Yes, sir, I should like to ask at this time for a 
stay pending, by filing a notice of appeal. 
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The Court : I shall grant a stay, pending appeal. I think 
that is reasonable. 

Mr. Scott: Thank vou very much, sir. 

« * 

Mr. Mayock: Shall I prepare an order? 

The Court: I think you should prepare an order. 

I want to thank counsel on both sides in these two cases 
for their very helpful and enlightening briefs and memo¬ 
randa and oral argument. 

(Thereupon, the instant hearing was concluded.) 
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QUESTIONS PRESENTED 


In the opinion of appellant, the following questions are 
presented : 

(1) 'Whether the court may properly exercise jurisdiction 
to grant relief by way of declaratory judgment, on review 
of an administrative regulation, pursuant to Section 10 of 
the Administrative Procedure Act, 5 U. S. C. A., § 1009, 
where complainant specifically alleges failure to exhaust its 
administrative remedies; and whether, therefore, there 
exists a proper ease or controversy for declaratory 
judgment ? 

(2) Whether, under the Immigration and Nationality 
Act, Congress has provided that transportation companies 
shall be “primarily liable” for detention expenses, when a 
passenger is temporarily moved ashore for detention pend¬ 
ing further examination by a special inquiry officer; and if 
the transportation companies are so liable, whether the gov¬ 
ernment mav in certain circumstances obtain securitv there- 
for in advance of departure of the vessel bringing the 
detainee? 

(3) Whether, the Immigration and Naturalization Serv¬ 
ice may provide by regulation a procedure for reimburse¬ 
ment of detention expenses to transportation companies 
where it is subsequently determined that certain conditions 
exist relieving said companies from liability therefor. 

(4) Whether, under the Immigration and Nationality 
Act, the government may bill transportation companies for 
“detention expenses” initially paid by the government but 
subsequently established to be the liability of the transport¬ 
ing line; and whether the government may bill transporta¬ 
tion companies for “removal expenses” of persons tempo¬ 
rarily moved from the transporting vessel for further 
examination ? 

(5) Whether the Immigration and Nationality Act pro¬ 
vides that a person seeking admission to the United States 
as a citizen, or national thereof, may not be required to pre¬ 
sent sufficient proof of such a claim to the immigration au¬ 
thorities? 


(i) 
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Jurisdictional Statement . 

Statement of Case. 

Statutes Involved. 

Statement of Points. 

Summary of Argument. 

Appellant's Appendix. 

Argument: 

I. Appellee does not Present a Case or Controversy War¬ 
ranting Judicial Relief; and if a Controversy Does Exist, 
There has been no Exhaustion of Administrative reme¬ 
dies . 

a. Without an Exhaustion of Administrative Reme¬ 
dies, the Jurisdiction, of the Court is Not Estab¬ 
lished to Grant Declaratory Judgment. 

II. Assuming, Arguendo, That the Court Had Jurisdiction To 
Render A Declaratory Judgment, The Subject Regula¬ 
tions of the Immigration and Naturalization Sendee, Nei¬ 
ther Conflict With Nor Transcend the Provisions of 
the Immigration and Nationality Act of June 27, 1952. . 

a. It is the Primary Responsibility of Transportation 

Companies to Assume Expenses of Detention 
from the Time Passengers Are Ordered Detained 
for Further Examination bv a Special Inquire 
Officer.‘ 

b. Subsection (c) of Section 233 Does Not Alter the 

Liability of Transportation Companies for De¬ 
tention Expenses; It Merely Provides for Non- 
Assessment of those Expenses after Certain Speci¬ 
fied Conditions Are Determined.. 

c. The Immigration Regulations After Securing Pay¬ 

ment of All Detention Expenses Deemed Assessa¬ 
ble, May Provide a System of Reimbursement of 
those Expenses Should it be Subsequently Deter¬ 
mined that They Are Not Assessable; and Such 
Regulations Are Reasonably Within the Scope of 
Authority of the Attorney General . 

d. Where the Immigration and Naturalization Service 

Has Initially Paid the Detention Expenses Sub¬ 
sequently Established to be the Liability of the 
Transportation Company, it may present Bills 

for Payment to Said Company. 

III. Regulations of the Immigration and Naturalization Service 
Requiring Any Person Applying for Admission to the 
United States, as a Citizen or National Thereof, to be 
Subject to Preliminary Inspection and Possible Detention 
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Herbert Brownell, Jr., Attorney General of the United 
States and Argyle R. Mackey, Commissioner of Immi¬ 
gration and Naturalization, appellants 


v. 

American President Lines, Ltd., appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the Attorney General of the United 
States and Argyle R. Mackey, Commissioner of Immigra¬ 
tion and Naturalization, from a summary declaratory judg¬ 
ment of the District Court. 

Appellee, a corporation organized and existing under and 
by virtue of the laws of the State of Delaware, filed a com¬ 
plaint for declaratory judgment and prohibitory injunction, 
January 5, 1953, pursuant to the Administrative Procedure 
Act, 5 L T . S. C., § 1009, and the United States Code, 28 
U. S. C., § 2201 (J. A. 1). After stipulation of the parties 
to set aside a default entered March 6, 1953, appellant filed 
a motion to dismiss the complaint, on March 26, 1953 (J. A. 
10). Appellee filed a motion for summary judgment, April 
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6, 1953, and appellant filed a memorandum in opposition to 
the motion for summary judgment, April 24, 1953 (J. A. 12) 
(R. 26). 

The court, after oral argument, rendered an oral opinion 
on April 24, 1953, ruled against appellants’ motion to dis¬ 
miss, and decided in favor of summary declaratory judg¬ 
ment for appellee (J. A. 13-14). The court entered an order 
of declaratory judgment on May 14, 1953 (J. A. 14). 

The jurisdiction of this court is invoked under the United 
States Code, Title 2S, § 1291. 


STATEMENT OF THE CASE 


Appellee filed a complaint for declaratory judgment and 
prohibitory injunction, January 5, 1953, pursuant to the 
Administrative Procedure Act, 5 U. S. C., § 1009, and the 
United States Code, 28 U. S. C., §2201 (J. A. 1). After 
stipulation of the parties to set aside a default entered 
March 6, 1953, appellants filed a motion to dismiss, March 
26, 1953 (J. A. 10). Appellee filed a motion for summary 
judgment on the pleadings, April 6, 1953 (J. A. 12), and 
appellants filed a motion in the form of a memorandum in 
opposition to the motion for summary judgment, April 24, 
1953 (R. 26). The court, after oral argument, rendered an 
oral opinion, April 24, 1953; wherein it denied appellants’ 
motion to dismiss and granted appellee summary declara¬ 
tory judgment on its complaint (J. A. 17). Notice of appeal 
was filed July 2, 1953 (J. A. 16). 

The complaint alleged that certain regulations issued by 
the Immigration and Naturalization Service, on December 
24, 1952. i. e.. Sections 232.1, 232.5, 232.51, 232.52 of Part 
232; and Sections 233.1, 233.5, 233.31, 233.51, 233.52 of Part 
233, and Section 237.2 of Part 237, S C. F. R.; 17 F. R. (247) 
11469. are in conflict with Sections 101 (a) (3) and 233, of the 
Immigration and Nationality Act of June 27, 1952, c. 477, 
66 Stat. 163; 8 U. S. C. A., §§ 1101, 1222 and 1223 (J. A. 1). 

Appellee alleged that Sections 232.1 and 233.1 of said 
regulations, each of which reads in pertinent part: 


For the purposes of this part the term # * * “alien” 
means any alien as defined by the Immigration and 
Nationality Act and any person applying for admission 
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to the United States as a citizen or national of the 
United States * * * 

is in conflict with the statutory definition of “alien, ” 
Section 101(a)(3) of the Immigration and Nationality Act 
of June 27, 1952, supra , which reads in pertinent part, as 
follows: 

The term “alien” means any person not a citizen or 
national of the United States. 

The argument of appellee is simply that Sections 232.1 
and 233.1 of the regulations, enlarge the statutory definition 
of the word “alien” to “include United States citizens and 
nationals which categories had been expressly excluded by 
said statutory definition” (J. A. 6). 

The second contention of appellee is that said Sections 
232.5, 232.51 and 232.52 of the regulations, conflict with Sec¬ 
tion 233 of the Act. 

Section 232.5, Liability for detention expenses , provides 
that in case an alien is removed from a vessel or aircraft 
and detained for examination and inspection, the transpor¬ 
tation line bringing such alien to the United States shall be 
“responsible initially” for the payment of detention ex¬ 
penses “if” the district director or officer in charge over 
the port “has reason to believe from the facts presented 
that such detention expenses may properly be assessed 
against the transportation line.” The transportation line 
in such a case and at the option of the district director or 
officer in charge shall be required to secure payment of the 
detention expenses by actual payment in advance or deposit 
of security. 

Section 232.51, Collection of detention expenses, provides 
that in cases in which the government has “initially paid” 
the detention expenses of an alien detained and it is subse¬ 
quently established to the satisfaction of the district di¬ 
rector or officer in charge that the transportation line is 
liable, bills pertaining thereto shall be presented monthly 
or oftener at the option of the district director or officer in 
charge. 

Section 232.52, Reimbursement of transportation line for 



detention expenses in certain cases, provides that a trans¬ 
portation line which has paid the detention expenses re¬ 
ferred to in Section 232.5, above, shall, upon presentation 
of itemized receipts, be reimbursed by the Immigration and 
Naturalization Service, if it is finally determined that the 
transportation line should not be assessed for the payment 
of such expenses. 

Section 232 of the Act, provides for the observation and 
examination of mentally or physically defective aliens on 
board the vessel, unless the detention is in a United States 
Immigration station or other place at the expense of such 
vessel or aircraft “except as otherwise provided in this 
Act.” 

Section 233 of the Act, subsection (a), provides for tempo¬ 
rary removal of aliens from the transporting vessel for 
examination and inspection on arrival: subsection (b) pro¬ 
vides that the transporting vessel shall pay all expenses of 
such temporary removal and all expenses arising during 
subsequent detention; subsection (c) provides that any 
detention expenses and expenses incident to detention in¬ 
curred, not including expenses of removal, shall not be 
assessed in certain enumerated instances; and subsec¬ 
tion (d) provides a penalty for a violation of this section. 

Appellee contends that said subsection (c), of section 233 
of the Act, under “enumerated instances”, provides that 
“detention expenses and expenses incident to detention 
shall not be assessed against the transportation line or its 
agents at any time or at all,” and that this equally applies 
to Section 232 of the Act (J. A. 7-8). 

The third contention of appellee is with respect to Sec¬ 
tions 233.5, 233.31, 233.51 and 233.52 of the regulations, 
which in each instance are the same as the corresponding 
numbers under Part 232, and the same basis for appellee's 
contention above, again obtains. Section 233.31, Collection 
of removal expenses, provides that removal expenses of an 
alien pursuant to Section 233 of the Act shall be presented 
monthly or oftener, at the option of the district director or 
officer in charge, to the responsible transportation line. 

A final contention of appellee was with respect to Section 
237.2, Cost of maintenance not assessed; but the court's 
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judgment did not include this section of the regulations, and 
it is therefore, not a point on appeal. The point appears to 
have been abandoned by appellee in the lower court. 

Appellant’s motion to dismiss urged that the court was 
without jurisdiction over the subject matter, either by way 
of administrative review or declaratory judgment; and that 
the complaint failed to state a claim upon which relief could 
be granted (J. A. 10). Appellants’ motion in the form of 
a memorandum in opposition to the motion for summary 
judgment challenged the merits of appellee’s complaint 
(R. 26). 

The court in its oral opinion, of April 24, 1953, ruled 
against appellants’ motion to dismiss, and granted sum¬ 
mary judgment wherein it stated in pertinent part, as 
follows: 

“The Court: For the reasons stated in the Court’s 
remarks on similar motions in Civil Action 5367-52, the 
plaintiff’s motion for summary judgment will be 
granted, on the ground that the regulations in question 
in this action are invalid. 

“The Court might add that, while it is impressed 
with the argument of Government counsel as to the 
desirability and perhaps even the necessity of such a 
regulation, the Court is of the opinion that the statute 
does not permit the adoption of the regulation in ques¬ 
tion, and that counsel’s argument would be more im¬ 
pressive, if addressed to Congress, than to this Court. 

“This is an action for declaratory judgment and an 
injunction against the enforcement of the regulations. 
These regulations are now in effect. 

“The Court will grant declaratory judgment and a 
final injunction. 

“Of course, the Court will, if there is any desire for 
a stay of the injunction pending appeal, hear counsel. 

“Mr. Scott: Yes, sir, I should like to ask at this time 
for a stay pending, by filing a notice of appeal. 

“The Court: I shall grant a stay pending appeal. I 
think that is reasonable’’ (J. A. 13-14). 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutory and regulatory provisions appear 
in the Appellants’ Appendix, infra, pp. 45-56. 
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STATEMENT OF POINTS 


(1) The lower court was in error when it exercised juris¬ 
diction to grant relief by way of a declaratory judgment on 
review of an administrative regulation, pursuant to Section 
10 of the Administrative Procedure Act, 5 U. S. C\, § 1009, 
where complainant specifically alleged failure to exhaust its 
administrative remedies; and in addition, thereby failed to 
establish a case or controversy for a declaratory judgment. 

(2) The lower court was in error when it declared void 
Sections 232.5 of Part 232 and 233.3 of Part 233, of the 
regulations of the Immigration and Naturalization Service, 
as transcending: Sections 232 and 233 of the Immigration and 
Nationality Act of June 27, 1952; wherein the regulations 
declare transportation companies ‘‘initially responsible” 
for detention expenses of passengers detained by the 
Immigration inspectors for further examination, and Sec¬ 
tion 2.33 of the Act, specifically provides that transportation 
companies bringing detainees shall pay “all expenses aris¬ 
ing during subsequent detention, pending decision on the 
aliens’ eligibilitv to enter the United States.” 

(3) The lower court was in error when it declared void 
Sections 232.51 of Part 232 and 233.51 of Part 233, of the 
regulations of the Immigration and Naturalization Service, 
as transcending Sections 232 and 233 of the Immigration and 
Nationality Act of June 27, 1952; wherein the regulations 
declare the right of the government to bill transportation 
companies for detention expenses initially paid by the gov¬ 
ernment where the transporting line is subsequently estab¬ 
lished to be liable. 

(4) The lower court was in error when it declared void 
Section 233.31 of Part 233, of the regulations of the Immigra¬ 
tion and Naturalization Service, as transcending Sections 
232 and 233 of the Immigration and Nationality Act of June 
27. 1952: wherein the regulation declares the right of the 
government to bill transportation companies for removal 
expenses where the statute makes the companies specifically 
liable therefor. 

(5) The lower court was in error when it declared void 
Sections 232.52 of Part 232 and 233.52 of Part 233, of the 
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regulations of the Immigration and Naturalization Service, 
as transcending Sections 232 and 233 of the Immigration and 
Nationality Act of June 27, 1952; wherein, the regulations 
declared the right of transportation companies to seek “re¬ 
imbursement” of certain detention expenses initially se¬ 
cured by advance payment prior to departure of the vessel 
bringing a detainee, and such reimbursement was under con¬ 
ditions enumerated in subsection (c), Section 233 of the 
Immigration and Nationalitv Act. 

(6) The lower court was in error when it declared void 
Sections 232.1 of Part 232 and 233.1 of Part 233, of the reg¬ 
ulations of the Immigration and Naturalization Service, as 
transcending Section 101(a)(3) of the Immigration and 
Nationality Act of June 27, 1952; wherein the regulation 
required persons seeking admission to the United States, as 
citizens or nationals thereof, subject to the statutory respon¬ 
sibilities of proving identification, validity of documents, 
and validity of claim of citizenship or nationality to enter 
the United States. 

(7) The lower court was in error when it declared void 
all of the aforesaid Sections of the regulations of the Immi¬ 
gration and Naturalization Service as transcending Article 
I, Section 1 of the Constitution of the United States: 
whereas, said regulations were promulgated within the scope 
of authoritv delegated to the Attornev General. 


SUMMARY OF ARGUMENT 

I 

Where, appellee's complaint sought judicial review, pur¬ 
suant to the Administrative Procedure Act, of administra¬ 
tive regulations of the Immigration and Naturalization serv¬ 
ice, without demonstrating any actual “case or contro¬ 
versy" with respect thereto, the court lacked jurisdiction to 
render a summarv declarators’ judgment; and if such a 
“case or controversy” does exist, appellee’s allegation of 
failure to exhaust administrative remedies prior to judicial 
review of the agency action, deprives the court of jurisdic¬ 
tion to render remedial relief by way of declaratory judg¬ 
ment under the Administrative Procedure Act. 
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II 

Where, Congress is acting within its sovereign authority 
in eliciting the cooperation of transportation companies in 
the control of immigration to the United States, it may 

(a) Impose a liability on the transporting line for all 
expenses of detention of any person detained on board, 
or expenses of detention and removal of any person 
temporarily allowed to land, pending a determination 
by a special inquiry officer with respect to the person's 
eligibilitv to enter the United States; 

(b) Authorize the Immigration and Naturalization 
Service to enforce the liability for detention expenses 
against transportation companies, and if necessary, ap¬ 
ply the statutory provision of refusal of port clearance 
until the liability is secured or paid: 

(c) Authorize the Immigration and Naturalization 
Service to provide a procedure for reimbursement of 
any detention expenses to the transportation line where 
it is subsequently determined that the transportation 
company is not liable under certain specified statutory 
conditions: and 

(d) Authorize the Immigration and Naturalization 
Service, where the Service has initially paid the afore¬ 
said detention expenses and subsequently established to 
be the liability of the transportation company, to pre¬ 
sent bills therefor for payment to said company. 

III 

Where, Congress has established a system of preliminary 
inspection of any person applying for admission to the 
United States until it is determined whether they are na¬ 
tionals or aliens and further provides that “aliens” may be 
detained pending further examination by a special inquiry 
officer; other references in the Immigration and Nationality 
Act that persons applying for admission as “United States 
citizens and nationals” may also be “detained” pending 
further examination, authorizes the Immigration authorities 
to issue a regulation to the effect that “any person” apply¬ 
ing for admission as a United States citizen or national 
shall be considered the same as “any person” applying as an 
alien, for the purposes of identification, validity of docu¬ 
ments, and validitv of claim to enter under the Act. 
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ARGUMENT 

I 

Appellee Does Not Present a Case or Controversy Warranting 

Judicial Relief; and If a Controversy Does Exist, There Has 

Been No Exhaustion of Administrative Remedies. 

Appellee’s complaint for declaratory judgment and pro¬ 
hibitory injunction, invoking the jurisdiction of the court 
. pursuant to Section 10, of the Administrative Procedure 

Act, 5 U. S. C. § 1009, alleged a problematical dispute with 
the Immigration and Naturalization Service concerning cer¬ 
tain regulations, wherein it alleged: 

That under the rule and regulations hereinabove set 
forth plaintiff will be unlawfully required to pay deten¬ 
tion expenses for all citizens, nationals or aliens de¬ 
tained and will be relegated to an action for reimburse¬ 
ment for the recovery of such payments as were unlaw¬ 
fully collected (J. A. *9). 

Appellee does not allege payment to the Immigration and 
Naturalization Service of “unlawful detention expenses”, 
' but only the possibility thereof. 

In essence, appellee’s complaint sought judicial review of 
“agency action” prior to any adverse effect therefrom; and 
prior to allowing agency determination of the legal suffi¬ 
ciency of the rules or regulations promulgated. A serious 
- question arises as to whether there exists a “case or contro¬ 

versy” on judicial review of agency action warranting 
assumption of jurisdiction for relief by declaratory judg¬ 
ment ; and especially when there has been neither resort to 
nor exhaustion of any administrative remedy, if a contro¬ 
versy’ does exist. 

t 

The oral opinion of the Court, rendered April 24, 1953, is 
devoid of any ruling on the jurisdictional issue as to 
whether there had been an exhaustion of administrative 
remedies, or why such a course of procedure was not legally 
required in this instance, if a controversy does exist (J. A. 
t 13-14). The court’s opinion does not mention whether a 

proper “case or controversy” exists in this instance to 
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properly invoke the relief of declaratory judgment. The 
Court summarily denied appellant's “motion to dismiss’’, 
that properly challenged the jurisdiction of the court to so 
proceed (J. A. 13-14). 

A determination of administrative authoritv mav, of 
course, be made at the behest of appellee if it is immediately 
and truly injured by the regulations claimed to be invalid, 
such that it is sufficiently compelling to justify judicial in¬ 
tervention even before the completion of the administrative 
process. Eccles v. Peoples Bank of Lakewood Village, Cal., 
333 r. S. 426, 434, 6S S. Ct. 641, 92 L. Ed. 784 (1947); but 


caution is appropriate where there exists a mere allegation 
in appellee’s complaint that judicial determination is re¬ 
quested merely to ascertain, in effect, an academic opinion 
with respect to the promulgated regulations of the Immi¬ 
gration and Naturalization Service. 

Assuming, arguendo, that a controversy does exist, it is 
axiomatic that one complaining of the illegality of a regula¬ 
tion of a governmental agency should first exhaust the 
avenues of his administrative remedies before seeking judi¬ 
cial intervention or review. Aircraft and Diesel Equipment 
Corp. v. Hirsch . 331 U. S. 752, 67 S. Ct. 1493, 91 L. Ed. 1796 
(1947): Maeauley v. Waterman S. S. Corp.. 327 V. S. 540, 66 
S. Ct. 712. 90 L. Ed. 839 (1946); Johnson v. Nelson. 86 U. S. 
App. D. C. 98, ISO F. 2d 386 (1950), cert, denied 339 U. S. 
957 ;Red River Broadcasting Co. v. Federal Communications 
Commission. 69 App. D. C. 1,98 F. 2d 282 (1938), cert denied 
305 U. S. 625. The Immigration and Naturalization Service 
has primary jurisdiction to consider the legality of the 
challenged regulations and might afford appellee complete 
and adequate relief; and appellee should not be relieved 
from establishing a legal basis for proper judicial review. 
Mallory Coal Co. v. National Bituminous Coal Commission, 
69 tJ. S. App. D. C. 166, 99 F. 2d 399 (193S). 

Uniformity and consistency in the application of the reg¬ 
ulations of the immigration service are of concern in an issue 
of this type, especially so, when it concerns a field engrossed 
with National public policy; and the limited functions of 
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review by the judiciary can best be exercised after requiring 
preliminary resort to the agency that is better equipped to 
consider problems of immigration law and regulatory inter¬ 
pretation. Far East Conference v. United States, 342 U. S. 
570, 72 S. Ct. 492, 96 L. Ed. 576 (1951); United States ex rel. 
Johnson v. Shaughnessy, 336 U. S. 806, 69 S. Ct. 921, 93 L. 
Ed. 1054 (194S). 'Where expert knowledge of an intricate 
nature in a technical field can be advisedly gained, Trans¬ 
pacific Airlines v. Hawaiian Airlines, 174 F. 2d 63 (9th Cir., 
1949), a court should be careful to proceed by way of 
an affidavit to declaratory summary judgment. Eccles v. 
Peoples Bank of Lakewood Village, Cal., supra. 

a. Without an Exhaustion of Administrative Remedies, the 
Jurisdiction of the Court Is Not Established to Grant 
Declaratory Judgment 

It is a principle of jurisdictional inquiry by a court, that 
administrative remedies be exhausted before relief by de¬ 
claratory judgment be available, Bolger v. Marshall, 90 IT. S. 
App. D. C. 30, 193 F. 2d 37 (1951). The declaratory judg¬ 
ment provision of the United States Code, 28 U. S. C., 
§ 2201, is not a jurisdiction-conferring statute, but merely 
makes a new procedure or remedy available in federal 
courts where jurisdiction already exists, California Ass’n 
of Emp. v. Building and Const. Trades Council of Reno, 
Nev., 178 F. 2d 175 (9th Cir. 1949); cf. Jordan v. Ickes, 79 
U. S. App. D. C. 114, 143 F. 2d 152 (1944), cert, denied 320 
U. S. 801, 323 U. S. 759. 

A mere allegation for declaratory relief is not, of itself, 
a ground of federal jurisdiction, Diggs v. Pennsylvania 
Public Utilities Commission , ISO F. 2d 623 (3rd Cir., 1950), 
and without resort to exhaustion of administrative remedies 
when a controversy does exist, jurisdiction will not attach 
for declaratory judgment, McGrath v. Kristcnscn, 340 U. S. 
162, 169, 71 S. Ct. 224. 95 L. Ed. 173 (1950): California 
Assn’, of Emp. v. Building and Const. Trades Council of 
Reno. Nev.. supra: Babcock v. Koepke, 175 F. 2d 923 (9th 
Cir., 1949); TTearst Radio v. Federal Communications Com¬ 
mission, 80 U. S. App. D. C. 63, 167 F. 2d 225 (1948). 


Therefore, the court lacked jurisdiction to render a de¬ 
claratory judgment by way of relief under Section 10 of 
the Administrative Procedure Act, supra. 

ARGUMENT 

II 

Assuming. Arguendo, That the Court Had Jurisdiction to 
Render a Declaratory Judgment, the Subject Regulations of 
the Immigration and Naturalization Service, Neither Conflict 
With. Nor Transcend the Provisions of the Immigration and 
Nationality Act of June 27, 1952. 

a. It is the primary responsibility of transportation com¬ 
panies to assume expenses of detention from the time 
passengers are ordered detained for further exami¬ 
nation by a Special Inquiry Officer. 

The summary declaratory judgment of the court of May 
14, 1953, held that Sections 232.5, 232.51, 232.52 and Sec¬ 
tions 233.5, 233.51 and 233.52, of the regulations of the 
Immigration and Naturalization Service, promulgated De¬ 
cember 19,1952, 1 were void and of no effect as transcending: 

(a) Sections 232 and 233 of the Immigration and 
Nationality Act, 66 Stat. 163; Public Law 414, Chap¬ 
ter 477, Sections 232 and 233; Sections 1222 and 1223, 
Title S. U. S. C. A. 

(b) Article I, Section 1 of the Constitution of the 
United States (J. A. 14). 

On the contrary, the above cited sections, of the regula¬ 
tions of the Immigration and Naturalization Service, are 
entirely consistent with the provisions of the Immigration 
and Nationality Act of 1952; and in fact, follow the statu¬ 
tory language of the provisions to which they specifically 
apply. 

The Immigration and Nationality Act of 1952 is inex¬ 
tricably a part of the statutory and judicial history that 
reflects the sovereign function of Congress in controling 
immigration to the United States. The immigration 

X S C.F.R.. Parts 232 and 233; 17 F. R. 11469. 11504-11506. 
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Act of 1952 adopts major portions of statutory language, 
with significant improvements, from the Immigration Act of 
February 5, 1917, as amended. 2 The applicable statutory 
provisions of this proceeding have a consistent history of 
statutory development, with particular reference to “de¬ 
tention expenses” under Section 232; which “expenses” 
are incurred through the order of immigration inspectors 
detaining a passenger of a transporting line whom the in¬ 
spectors doubt to be eligible to enter the United States. 3 

The policy of Congress, to control immigration to the 
United States of persons of undesirable or “excluded” 
classes, has been to press upon transportation companies 
responsibility for screening prospective passengers; that 
is, to eliminate from their passage any persons known 
to be excluded from admission to the United States. 

The early means of enforcing this responsibility was a 
“penalty”, first provided in the Immigration Act of March 
3, 1875 . 4 Congress next provided a “duty”, in the Immi¬ 
gration Act of August 3, 18S2, 5 payable by the transporta¬ 
tion companies on their “alien” passengers, to defray the 
costs of enforcing the immigration laws. The Immigration 
Act of 18S2, supra, also required the transportation com¬ 
panies to assume the expense of “return passage” of pas¬ 
sengers excluded. 

The obligation of transportation companies for “deten¬ 
tion expenses” had its inception in the first “qualitative” 
immigration Act of March 3,1S75, c wherein, under section 
5, it provided: 

-C. 29. 39 Stat. S74: C. 190. 43 Stat. 153: C. 60S. 5S Stat. S16: 
See. Laws Repealed. $ 403 (a). 66 Stat. 279. 

£ 234 lb): 8 U.S.C.A., § 1225 (b>. 

4 The Act of March 3, iS75. C. 141, IS Stat. 477. was the first 
"qualitative exclusion” act. and the fine and penalty concept was 
thereafter continuously reenacted in the immigration laws, to and 
including the Immigration and Nationality Act of 1952. supra. 

C. 376. 22 Stat. 214. This duty was assessed at 50c per head, in 
the aforesaid act. and increased thereafter, as follows: S2.00 in the 
Act of March 3. 1903. C. 1012. 32 Stat. 1213. § 1: S4.00 in the Act of 
February 20. 1907. C. 1134. 34 Stat. S9S, § 1; and to SS.00 in the Act 
of Feb. 5. 1917. 39 Stat. S74, §2. 

<: Sce. footnote (4), supra. 


Every alien arriving in Ihe United States may bo in¬ 
spected under the direction of the collector of the port 
at which it arrives, if he shall have reason to believe 
that any such obnoxious persons are on board. * * * 
When such inspection is required by the collector as 
aforesaid, it shall be nnlaiefnl. without his permission. 
for any alien to leave any such vessel arriving in the 
United States from a foreign country until the inspec¬ 
tion shall have been had a)id the result certified. (Em¬ 
phasis supplied) 


The authority for these obligations imposed on transporta¬ 
tion companies, was the inherent sovereignty of Congress to 
regulate immigration to this nation. Xishimura Ekiu v. 
United States. 142 U. S. 651, 12 S. Ct. 336, 35 L. Ed. 1146 
(1892): Fok Young Yo v. United States. 185 IT. S. 296, 22 
S. Ct. 686. 46 L. Ed. 917 (1902); Yamataya v. Fisher. 
189 U. S. 86. 23 S. Ct. 211, 47 L. Ed. 721 (1903): Carlson et 
<d. v. London. 342 U. S. 524, 72 S. Ct. 525, 95 L. Ed. 1353 
(1952): Harisiades v. Shanghnessy. 342 U. S. 5S0, 72 S. Ct. 
512, 96 L. Ed. 586 (1952). 

The Supreme Court in the case of United States v. Xew 
York d: Cuba Mail S. S. Co.. 269 U. S. 304, 314, 46 S. Ct. 
114, 70 L. Ed. 281 (1925), stated, inter alia: 

The power of Congress to forbid aliens and classes of 
aliens from coming within the borders of the United 
States is unquestionable. The Chinese Exclusion Case. 
130 U. S. 581. 606: T Von a Wing v. United States. 163 
U. S. 228. 237: Turner v.' Williams. 194 U. S. 279, 2S9; 
Oceanic Xavigation Co. v. Stranahan. 214 U. S. 320, 
336. Congress may exercise this power by legislation 
aimed at the vessels bringing in excluded aliens, as 
by penalizing a vessel bringing alien immigrants af¬ 
flicted with diseases which might have been detected 
at the time of foreign embarkation. Oceanic Xaviga¬ 
tion Co. v. Stranahan. supra, p. 332, or by requiring 
a vessel bringing in aliens found to be within an ex¬ 
cluded class, to bear the expense of maintaining them 
while on land and of returning them. United States v. 
Xord Deutscher Lloyd. 223 U. S. 512, 517. (Emphasis 
supplied) 
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The problem of increased “qualitative” restrictions 7 
caused a reciprocal need for the development of an “inspec¬ 
tion” procedure in the immigration laws. Section 8 of the 
Immigration Act of March 3, 1891, s established the basic 
pattern of “inspection”, adopted in the Immigration Act 
of February 5, 1917, Section 15, and continued in the pres¬ 
ent Immigration and Nationality Act of 1952, Section 233. 

The “expenses” ensuing as a result of the ordered de¬ 
tention by the immigration authorities of a passenger on 
the basis of doubtful eligibility to enter this nation, were 
apparently rather nominal in 1891, for the Immigration 
Act of that year, supra , merely stated that: 

During such inspection after temporary removal the 
superintendentshall cause such aliens to be properly 
housed, fed, and cared for— 

In the case of United States v. Holland-American Line . 
212 F. 116, 119 (2nd Cir., 1914) affirmed 235 U. S. 686, it 


7 The Act of 1S75. prevented bringing immigrants for "lewd or 
immoral purposes" or orientals without their consent: the Act of 
August 3. 1882, C. 376, 22 Stat. 214. excluded "paupers, criminals, 
and defectives"; the Act of May 6. 1882. C. 126. 22 Stat. 58, excluded 
"Chinese"; the Act of February 26. 1SS5. C. 164. 23 Stat. 332. ex¬ 
cluded "cheap alien contract labor"; the Act of March 3. 1891. C. 
551. 26 Stat. 1084, expanded the list of excludables and incorporated 
prior "lists": the Act of March 3. 1903. C. 1012. 32 Stat. 1213. 
included, in addition to the others, "anarchists", "those who teach 


the overthrow of government by foice and violence", "prostitutes 
and procurers": the Immig«ation Act o: February 5. 1917. C. 29, 39 
Stat. 874. adopted and expanded the prior "lists" of excludables. and 
finally the Immigration and Nationality Act of June 27. 1952, supra, 
again adopted and expanded the prior “lists" of excludables. 


s Section 8. provides in pertinent part, as follows: "fTlhe "proper 
inspection officers.—shall thereupon go or send competent assistants 
on board such vessel and there inspect all such aliens, or the inspec¬ 
tion officers may order a temporary removal of such aliens for 
examination at a designated time and place, and then and there 
detain than until a thorough inspection is made. But such removal 
shall not be considered a landing during pendency of such examina¬ 
tion." (Emphasis supplied.) 


The "Superintendent of Immigration”, under the Secretary of 
the Treasure, was established in this Act of March 3. 1891. C. 551. 
26 Stat. 1084, § 7. 
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was definitely held that the federal government was to 
assume “detention expenses” of persons detained for in¬ 
spection at a federal establishment, such as “Ellis Island”, 
under Section 16, of the Immigration Act of February 20, 
1907: 10 wherein, the court observed: 

If Congress had thought it just that the companies 
should pay these charges, we think it would have said 
so in express terms, as it did in the case of immigrants 
brought here in violation of law. 

When Congress enacted the Immigration Act of February 
.3, 1917, supra, it adopted the language of Section 16 of the 
Act of 1907, with respect to preliminary “inspection” of 
aliens, and “temporary removal” not being considered a 
landing: but placed the liability for detention expenses on 
transportation companies, “as it did in the case of immi- 
grants brought here in violation of law,” as follows: 

§ 13— Provided: That where removal is made to pre¬ 
mises owned or controlled by the United States, said 
vessel, transportation line, shall, so long as detention 
there lasts, be relieved of responsibility for the safe¬ 
keeping of such aliens. Whenever a temporary re- 
moral of aliens is made the vessel or transportation 
lines which brought them— shall pat/ all expenses of 
such removal and all expenses arising daring subse¬ 
quent detention. pending derision on the aliens’ eligibil¬ 
ity to enter the United States and until they are either 
allowed to land or returned to the care of the line or 
to the vessel which brought them. 11 (Emphasis sup¬ 
plied) 

Congress therefore, significantly deleted the word “deten- 


10 Section 16. provided in pertinent part, as follows: fB1 ut such 
temporary removal shall not be considered a landing, nor shall it 
relieve the transportation lines—upon which such aliens are brought 
to any port of the United States from ant/ of the obligations v'hich. 
in case such aliens remain on board, v'ovld, tinder the provisions of 
this Act. bind the said transportation lines — Provided: That where 
a suitable building is used for the detention and examination of 
aliens the immigration officials shall there take charge of such aliens, 
and the transportation companies—bringing such aliens shall be 
relieved of the responsibility for their detention thereafter until the 
return of such aliens to their care.” (Emphasis supplied. ) 

11 This provision is essentially the same as that contained in the 
amending Immigration Act of October 22, 1913. c. 32. 38 Stat. 225, 
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tion” in the “Proviso” of former Section 16, which the 
court in the Holland-American Line case relied upon for its 
decision; and substituted therefor, the word “safekeep¬ 
ing”. 12 As if to leave no doubt of the legislative intent 
in the Act of 1917, “expenses” were further enumerated to 
include: 

[S]uch expenses to include those of maintenance , 
medical treatment in hospital or elsewhere, burial in 
the event of death, and transfer to the vessel in the 
event of deportation, excepting only where they arise 
under the terms of any of the provisos of section eigh¬ 
teen hereof; 

And an entirely new provision was added, as follows: 

Any refusal or failure to comply with the provisions 
hereof shall be punished in the manner specified in 
Section eighteen of this Act. 13 

Thus the historical development of the matter of “deten¬ 
tion expenses” in the immigration laws demonstrates that 
Congress intended transportation lines to assume the full 
measure of liability for detention expenses; which liability 

226, § 1; wherein the provision concluded: “And aliens shall not be 

temporarily removed from any vessel unless the master, owner, 

agent, or consignee thereof shall guarantee in a manner prescribed 

bv and to the satisfaction of the Secretarv of Labor that said 
*> % 

expenses will be paid.” 

12 Being relieved of the alien’s safekeeping, the companies were 
relieved of liability to fines of $300. under § IS. Immigration Act of 
February 5, 1917, for failure to safely keep any alien ordered 
detained. See. Section 237; 8 U.S.C.A., § 1227. 

13 Section IS of the Act of 1917 provided a penalty of $300 for 
each and even' violation of any of the provisions of section 15 of 
the Act, and further proivded that “no vessel shall have clearance 
from any port of the United States while any such fine is unpaid, 
nor shall such fine be remitted or refunded: Provided, that clearance 
may be granted prior to determination of such question upon the 
deposit with the collector of customs of a sum sufficient to cover such 
fine.” The penalty was based on the following provisions of Section 
IS: “That all aliens brought to this country in violation of law shall 
be immediately sent back, in accommodations of the same class in 
which they arrived, to the country whence they respectively came, 
on the vessels bringing them, unless in the opinion of the Secretary 
of Labor immediate deportation is not practicable or proper. The 
cost of their maintenance while on land, as well as the expense of 
the return of such aliens, shall be borne by the owner or owners of 
the vessels on which they respectively came.” 
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appears to attach from the moment the immigration inspec¬ 
tors order the detention of any passenger, whether aboard 
the vessel of the transporting company or under conditions 
of temporary removal ashore. 14 

The Supreme Court, in the case of United Staten v. Xord 
Deutscher Lloyd . 223 U. S. 512, 517, 32 S. Ct. 244, 56 L. Ed. 
531 (1911), stated, inter alia: 

The Government might in large measure protect itself 
by inspection, rejection and order of deportation, but 
it is purposed, also, as far as possible, to protect the 
alien. He might be ignorant of our laws and ought to 
be deterred from incurring the expense of making a 
passage which could only end in his being returned to 
the country from whence he came. This policy could 
best be subserved by securing the cooperaifon of the 
transportation companies, and to this end the statute 
required that they should not oidy maintain the aliens 
unlawfully brought by them into this country, but 
should take them back free of charge. (Emphasis sup¬ 
plied.) 

Coming to the present Act, Section 233, of the Immigra¬ 
tion and Nationality Act of 1952, supra, expands former 
Section 15 of the Act of 1917, as amended, 15 into four cate¬ 
gories, as follows: 

(a) Inspection procedure: 

(b) Detention expenses: 

(c) Relief from detention expenses under certain 
conditions: and 

(d) Penalty for non-compliance. 

The subsections contain the essential provisions of for¬ 
mer Section 15, above, except for some expansion in the 
interest of claritv. Subsection “a” of Section 233, begins 
with the following: 

Upon the arrival at a port of the United States of any 
vessel or aircraft bringing aliens (including alien 
crewmen) the immigration olficers may order a tempo¬ 
rary removal of such aliens for examination and in- 

14 For the historical development of Section 15. of the Immigration 
Act of Feb. 5. 1917. C. 29. 39 Stat. 874. as amended. C. 608. 5S 
Stat. $16. § 1. refer to Appellant’s Brief. Argument II, Mackey, et al 
v. American President Lines . No. 11907. 

15 C. 60S. 5S Stat. S16, § 1; S U.S.C.A., § 151. 
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spection at a designated time and place, but such tempo¬ 
rary removal shall not be considered a landing, nor 
shall it relieve vessels or aircraft, the transportation 
lines, or the masters, commanding officers, agents, own¬ 
ers, or consignees of the vessel or aircraft upon which 
such aliens are brought to any port of the United States 
from any of the obligations which, in case such aliens 
remain on board, would, under the provisions of this 
Act bind such vessels or aircraft, transportation lines, 
masters, commanding officers, agents, owners, or con¬ 
signees. (Emphasis supplied.) 

Congress in this subsection (a) refers to “examination 
and inspection”, whereas under former Section 15, it was 
merely “examination”; 16 otherwise nothing new is added, 
except inclusion of aircraft. 17 The next provision of sub¬ 
section (a) provides that “a temporary removal of aliens 
from such vessels or aircraft ordered pursuant to this sub¬ 
section shall be made bv an immigration officer at the ex- 
pense of the vessel or aircraft [as provided in subsection 
(b)]; and further provides that so long as such removal 
lasts, the transporting line shall be relieved of responsi¬ 
bility for the “safekeeping” of such aliens. 1 * 

Subsection (b) of Section 233, is the same as former Sec¬ 
tion 15, above, almost word for word, as follows: 

(b) Whenever a temporary removal of aliens is made 
under this section, the vessels or aircraft or transpor¬ 
tation lines which brought them, and the masters, com¬ 
manding officers, owners, agents, and consignees of the 
vessel, aircraft, or transportation line upon which they 
arrived shall pay all expenses of such removal to a 
designated place for examination and inspection or 
other place of detention and all expenses arising dur¬ 
ing subsequent detention , pending a decision on the 
aliens’ eligibility to enter the United States and until 
they are either allowed to land or returned to the care 


16 C. 29, 39 Stat. S74, §§ 15 and 16; 8 U.S.C.A., §§ 151 and 
152. 

17 § 116.55. S C.F.R., Part 116; F.R. 4373, of the former Regula¬ 
tions of the Immigration Service, concerned aliens arriving by air¬ 
craft. although not specifically mentioned under Section 15, of the 
Immigration Act of February 5, 1917, supra. 

^ See, footnote 13, supra. 
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of the transportation line or to the vessel or aircraft 
which brought them. Such expenses shall include main¬ 
tenance, medical treatment in hospital or elsewhere, 
burial in the event of death, and transfer to the vessel, 
aircraft, or transportation line in the event of deporta¬ 
tion, except where such expenses arise under section 
237(d) or in such cases as the Attorney General may 
prescribe in the case of aliens paroled into the United 
States temporarily under the provisions of section 
212 (d) (5). (Emphasis supplied.) 

The only modification in the wording, in subsection (b) 
from former Section 15, 19 is with respect to transportation 
companies not being liable for “removal and detention 
expenses" where such expenses arise under sections 237(d) 
and 212(d) (5). 20 

Congress is eertainlv keenlv aware of the tremendous 
responsibility of the immigration authorities in maintaining 
proper inspections to detect “excludables” and the com¬ 
mensurate costs of such a procedure; but there is little 
doubt that Congress deems the transportation companies 
the proper party to assume the liability therefor, if and 
when a “temporary removal” results. 

The Supreme Court, in the case of Shauglinessy v. 3Iezei, 
345 U. S. 206, 215, 73 S. Ct. 626, 97 L. Ed. 559 (1952), stated, 
inter alia: 

While the Government might keep entrants by sea 
aboard the vessel pending determination of their admis¬ 
sibility, resulting hardships to the alien and incon¬ 
venience to the carrier persuaded Congress to adopt a 


19 Section 15. of the Immigration Act of February 5. 1917. as 
amended, supra, relieved transportation lines of the liability ‘‘only 
where they arise under the terms of any of the provisos of section 
eighteen hereof.” 

20 Relief from liability under section 237 (d) of the Act. is where 
the Attorney General may stay deportation of an alien if in “his 
judgment the testimony of such alien is necessary on behalf of the 
United States in the prosecution of offenders against any provision 
of this Act or other laws of the United States.” Section 212 (d) (5) 
of the Act deals with the parole of aliens into the United States 
temporarily for “emergent reasons or for reasons deemed strictly in 
the public interest.” 
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more generous course. By statute it authorized, in 
cases such as this, aliens’ temporary removal from ship 
to shore. But such temporary harborage, an act of 
legislative grace, bestows no additional rights. Con¬ 
gress meticulously specified that such shelter ashore 
“shall not be considered a landing” nor relieve the 
vessel of the duty to transport back the alien if ulti¬ 
mately excluded. And this Court has long considered 
such temporary arrangements as not affecting an 
alien’s status; he is treated as if stopped at the bor¬ 
der. Ekin v. United States, 142 U. S. 651, 661-662 
(1S92); United States v. Ju Tov, 198 U. S. 253, 263 
(1905); Kaplan v. Tod, 267 U. S* 228, 230 (1925). 

This responsibility for detention expenses is, of course, 
consonant with the legislative policy of “controlling” im¬ 
migration to the United States. In the case of United 
States Lines Co. v. Shaughnessy, 195 F. 2d 3S5, 386-3S7 
(2nd Cir., 1952), the court observed: 

It is clear that Congress may require a shipping com¬ 
pany to maintain the expense of all those brought by it 
to this country who are denied admission. United 
States v. New York & Cuba Mail S. S. Co., 269 U. S. 304, 
46 S. Ct. 114, 70 L. Ed. 281. 

Therefore, with the congressional intent concerning the 
primary or initial liability of transportation companies for 
detention expenses reasonably clear, in subsections (a) and 
(b) of Section 233, we next consider subsection “(c)” 
thereof. 

b. Subsection (c) of Section 233 of the Act Does Not Alter 
the Liability of Transportation Companies for Detention 
Expenses; It Merely Provides for Non-assessynent of 
those Expenses after Certain Specified Conditions Are 
Determined. 

It is the position of appellants, as against the opinion 
of the court below and appellee, that subsection (c), Sec¬ 
tion 233 of the Act, does not alter continuance of the liability 
of transportation companies, under said subsection (b), 
i.e., to assume: 


V 


00 


. all expenses arising: during: subsequent deten¬ 
tion. pending: decision on the aliens" eligibility to enter 
the United States and until they are either allowed to 
land or returned to the care of the transportation line 
or to the vessel . . . which brought them. Such ex¬ 
penses to include maintenance . . Except 

that Congress has provided under subsection (c) relief 
from those expenses “if” certain conditions exist. 

Appellee's complaint 21 asserted the effect of subsection 
(c) to be that detention expenses and expenses incident to 
detention shall not be assessed against the transportation 
line or its agents “at anv time or at all”; whereas subsec- 

V ft 

tion (e) does not mention “the time” detention expenses 
shall or shall not be assessed. 

Refering to Section 235(b) of the Immigration and Na¬ 
tionality Act of 1952, supra. -- it provides, with respect to 
the authority of the immigration inspector, as follows: 

Every alien who may not appear to the examining im¬ 
migration officer at the port of arrival to be clearlv and 

• • 

beyond a doubt entitled to land shall be detained for 
further inquiry to be conducted by a special inquiry 
officer. The decision of the examining immigration 
officer, if favorable to the admission of any alien, shall 
be subject to challenge by any other immigration of¬ 
ficer and such challenge shall operate to take the alien, 
whose privilege to land is so challenged, before a spe¬ 
cial inquiry officer for further inquiry. - 3 

In conjunction with the detention authority of the im¬ 
migration inspector, above, an examination of the first part 
of subsection (c), provides as follows: 

21 Appellees complaint. Part X. reads in pertinent part; ‘‘fS]aid 
sections fof the regulations] provide that detention expenses and 
expenses incident to detention shall constitute an initial responsi¬ 
bility of the carrier and that after payment the carrier may seek 
reimbursement, if it is finally determined that the transportation line 
should not have been assessed for the payment of such expenses, 
whereas the Statute provides that as to such aliens. United States 
citizens and nationals detention expenses and expenses incident to 
detention shall not be assessed against the transportation line or its 
agents at anv time or at all’’ (J.A. 8). 

22 8 U.S.C.A., § 1225 (b). 

2:5 This same provision is contained in Section 16, Immigration Act 
of February 6. 1917, sxtpra; 8 U.S.C.A., § 152. 
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Any detention expenses and expenses incident to de¬ 
tention incurred (but not including expenses of re¬ 
moval to the place of detention) pursuant to sections 
232 and 233 shall not be assessed under this Act against 
the vessel or aircraft ... or transportation line in 
the case of . . . (Emphasis supplied.) 


The expenses of detention, of course, occur “after” an 
order of detention by the Immigration inspector, and prop¬ 
erly so in the light of the word “incurred”, as used above; 
plus the fact that “removal expenses” are assessed, and re¬ 
moval only results from a temporary removal for deten¬ 
tion. TVhat expenses are or will be incurred might be only 
determined after the fact of detention: that is, whether 
a cause for non-assessment falls within the conditions enu¬ 
merated by Congress in the remaining provisions of sub¬ 
section (c), might only be established after detention ex¬ 
amination. If all the factors were determinable by the 
immigration inspector before detention, there would be no 
issue with respect to “detention” expenses. 

The balance of subsection (c), provides five conditions 
under which no assessments are to be made, as follows: 

[I] n the case of (1) any alien who arrived in posses¬ 
sion of a valid unexpired immigrant visa, or (2) any 
alien who was finally admitted to the United States 
pursuant to this Act after such detention, or (3) any 
alien other than an alien crewman, who arrived in 
possession of a valid unexpired non-immigrant visa 
or other document authorizing such alien to apply for 
temporary admission to the United States or an un¬ 
expired reentry permit issued to him, and (A) applica¬ 
tion for admission was made within one hundred and 
twenty days of the date of issuance of the visa or other 
document, or in the case of an alien in possession of a 
reentry permit, within one hundred and twenty days 
of the date on which the alien was last examined and 
admitted by the Service, or (B) in the event applica¬ 
tion for admission was made later than one hundred 
and twenty days of the date of issuance of the visa or 
other document or such examination and admission, if 
the vessel, aircraft, or transportation line or the mas¬ 
ter, commanding officer, owner, agent, or consignee of 


24 


the vessel, aircraft, or transportation line establishes 
to the satisfaction of the Attorney General that the 
ground of exclusion could not have been ascertained by 
the exercise of due diligence prior to the alien's em¬ 
barkation. or (4) any person claiming United States 
nationality or citizenship and in possession of an un- 
expired United States Passport issued to him by com¬ 
petent authority or (5) any person claiming United 
States Nationality or citizenship and in possession of 
a certificate of identity issued pursuant to section 360 
(b) of this Act, or any other document of identity is¬ 
sued or verified by a consular officer which shows on 
its face that it is currently valid for travel to the 
United States and who was allowed to land in the 
United States after such detention. (Emphasis sup¬ 
plied.) 

The underscored words of the above-mentioned condi¬ 
tions, numbers (1) through (5), i.e., a “valid” immigrant 
or non-immigrant visa: any alien “finally” admitted: “that 
the transportation line establishes to the satisfaction of 
the Attorney General that the ground of exclusion could 
not have been ascertained prior to the aliens embarka¬ 
tion**: and any person “claiming” United States nation¬ 
ality or citizenship, and who was allowed to land in the 
United States “after such detention,” 24 inescapably demon¬ 
strates that detention is the only means by which these fac¬ 
tors may be ascertained. 

“Detention” inspection is by a special inquiry officer, 2 ' 
and the “preliminary” immigration inspector is not author¬ 
ized to ascertain any of the above-mentioned conditions, but 
only to order detention and permit temporary removal for 
further inspection if he has a “doubt” with respect to any 
person’s eligibility to enter under the immigration laws. 26 

In the normal course of immigration inspection, an im- 

24 If the transportation line does “not satisfy*’ the Attorney Gen¬ 
eral. as a result of the “administrative hearings" provided under the 
regulations of the Immigration Service. § 280.1 et seq., S C.F.R. Part 
2S0: 17 F.R. 11534. the companv is subject to a fine of $300 under 
§ 237(g); 8 U.S.C.A., § 1227(b)! 

25 § 236; 8 U.S.C.A., § 1226. 

20 § 235 (b); S U.S.C.A., § 1225 (b). 
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migrant or non-immigrant visa, probably neither creates 
any difficulty, nor engenders “doubt” in the mind of the 
inspector when being confronted with such a “visa”; but its 
prima facie “validity” certainly can be challenged, 
if the inspector has any doubt thereof. Woo Foo Wong v. 
Wixon, 117 F. 2d 926 (9th Cir., 1941); United States v. 
Curran, 297 F. 946, 951 (2nd Cir., 1924). Section 205(d) 
of the Act, provides: 

Nothing in this section shall be construed to entitle 
an immigrant, in respect of whom a petition under this 
section is approved, to enter the United States as a 
non-quota immigrant under section 101(a) (27) (A) if 
upon his arrival at a port of entry in the United States 
he is found not to he entitled to such classification, or 
to enter the United States as a quota immigrant under 
section 203(a) (2) or 203(a) (3) if upon his arrival 
at a port of entry in the United States he is found not 
to he entitled to such classification, or to enter the 
United States as a preference quota immigrant under 
Section 203 (a) (4) if upon his arrival at a port of 
entry in the United States he is found not to he entitled 
to such preference. (Emphasis supplied.) 

Therefore, an immigration visa does not guarantee 
admission to the United States, Sohaity v. Savoretti, 195 
F. 2d 139 (5th Cir., 1952); Chang Chan v. Nagle, 26S U. S. 
346, 45 S. Ct. 540, 69 L. Ed. 9SS (1924). 

By way of explanation of the conditions under sub¬ 
section (c), therefore, condition number (1) would require 
no assessment for any alien who arrived in possession of 
a valid unexpired immigrant visa; but if the immigration 
inspector “doubts” the validity of the visa and orders 
detention, liability for expenses would thereupon attach to 
the transporting line until the validity of the visa is deter¬ 
mined by a special inquiry officer. If the visa be decided 
“valid,” then no assessment of the detention expenses 
incurred would be made against the transportation com¬ 
pany. This example would hold true for condition num¬ 
ber (3). If an alien is ordered detained and the special 
inquiry officer decides the alien to be “excludable,” the de¬ 
tention expenses incurred, and for which the transporting 
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vessel is liable, would be assessed under condition num¬ 
ber (2). 

Considering conditions numbers (4) and (5), any person 
ordered detained by the immigration inspector “claiming” 
United States nationality or citizenship and in possession 
of an unexpired United States Passport or certificate of 
identity properly issued, and who was allowed to land in 
the United States “after such detention,” no assessment 
shall be made of expenses thus incurred. If the claimant 
was not allowed to enter the United States by the special 
inquiry officer, assessment for detention expenses will be 
made against the transportation company liable therefor. 

It certainlv is the right of the government to detain 
persons seeking admission to this country, whether that 
be aboard the transporting vessel or temporarily moved 
ashore: 27 and it is reasonably clear that Congress antici¬ 
pates the transportation companies to stand liable for the 
expenses of detention until actually determined otherwise. 28 

Referring next to Section 232 of the Act, this section also 
requires “detention” of aliens for observation and exami¬ 
nation to determine whether they belong to any of the 
classes excluded by reason of being afflicted with diseases, 
mental or physical defects, or disabilities set forth in 
section 212(a) of the Act, or are embarking from a country 
or place where any of such diseases are prevalent or epi¬ 
demic: and the “detention expenses” incurred therein are 
assessed against the transportation company. Section 232, 
therefore, provides in pertinent part as follows: 

Such alien# shall be detained on board the vessel or at 
the airport of arrival of the aircraft bringing them, 

27 The Supreme Court observed, in the case of Wona Wina v. 
United States, 163 U.S. 228. 235,16 S. Ct. 977. 41 L. Ed. 140 (1S95): 
“We think it clear that detention, or temporary confinement, as part 
of the means necessary to give effect to the provisions for the ex¬ 
clusion or expulsion of aliens would be valid. Proceedings to exclude 
or expel would be vain if these accused could not be held in custody 
pending inquiry into their true character.” (dictum) 

28 See. § 212: 8 U.S.C.A., § 1182 for the general classes of aliens 
ineligible to receive visas and are “excluded” from admission. 
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unless the Attorney General directs tlieir detention 
in a United States immigration station or other place 
specified by him atthe expense of such vessel or air¬ 
craft except as otherwise provided in this Act, as 
circumstances may require or justify, for a sufficient 
time to enable the immigration officers and medical 
officers to subject such aliens to observation and an 
examination sufficient to determine whether or not 
they belong to the excluded classes. (Emphasis sup¬ 
plied.) 

The subject regulations of the Immigration and Natu¬ 
ralization Service, Section 232.5, concerning medical exam¬ 
ination, and Section 233.5, concerning temporary removal 
for eligibility examination, both set forth the same basic 
requirement; therefore Section 233.5 will suffice for both, 
wherein it provides: 

233.5. Liability for detention expenses. In any case 
in which an alien (including alien crewmen) is re¬ 
moved from a vessel or aircraft and detained for exam¬ 
ination and inspection under section 233 or 237 of the 
Immigration and Nationality Act and this part, the 
transportation line bringing such alien to the United 
States shall be responsible initially for the payment of 
detention expenses if the district director or officer in 
charge having administrative jurisdiction over the 
port of arrival has reason to believe from the facts 
presented that such detention expenses may properly 
be assessed against the transportation line. In any 
such case the transportation line, at the option of the 
district director or officer in charge, shall be required 
to obligate itself in a manner satisfactory to such 
officer for the payment of the expenses referred to 
herein, and may be required to make payment in 
advance or deposit security, with respect to each alien 
so detained. (Emphasis supplied.) 

Thus, the regulations create no greater responsibility 
than that established in Section 233(b), of the Act; wherein 
it requires the transportation line upon which the detainee 
arrived to: 

(P)ay all expenses of such removal to a designated 
place for examination and inspection or other place of 


2S 


detention and all expenses arising during subsequent 
detention, pending a decision on the aliens’ eligi¬ 
bility to enter the United States and until they are 
either allowed to land or returned to the care of the 
transportation line or to the vessel or aircraft which 
brought them. 

However, particular note is to be given to the regula¬ 
tions wherein they provide that the transportation line 
bringing an alien to the United States shall be responsible 
intially for the payment of detention expenses “if the dis¬ 
trict director or officer in charge having administrative juris¬ 
diction over the port of arrival has reason to believe” from 
the facts presented that such detention expenses may prop¬ 
erly be assessed against the transportation line. 

Thus, if anything, the regulations lessen the responsibility 
of transporting companies; in that, if the facts presented 
make it probable that assessment of expenses will be made, 
then only shall the transportation line be required to obli¬ 
gate itself in a manner that will assure payment on the 
statutory liability. The Immigration Service is actually re¬ 
ducing the responsibility of the transportation lines to as 
nominal a burden as the law would allow. The regulations 
equitably anticipate the liabilities to be imposed. Where 
the facts indicate the transportation companies will in all 
probability be liable, then only must they give some as¬ 
surance of financial ability to pay. 

There is no absolute requirement to make payment or 
deposit security in advance, on the liability which the trans¬ 
porting line reasonably will eventually assume; and, if their 
financial integrity is at all sound, that alone may be sufficient 
to satisfy the director or officer in charge. 

The various and sundry vessels and aircraft of foreign 
registry plying the American ports requires some safe¬ 
guards against the government assuming all the risk, and 
the justice of these regulations in that regard should be 
imminentlv manifest. 

Therefore, Sections 232.5 and 233.5 of the regulations, 
are not void as transcending Sections 232 and 233 of the 
Immigration and Nationality Act of June 27, 1952, supra; 
and are not in conflict with Article I, Section 1 of the Con¬ 
stitution of the United States. 
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c. The Immigration Regulations after securing pay¬ 
ment of all detention expenses deemed assessable, may 
provide a system of reimbursement of those expenses 
should it be subsequently determined that they are not 
assessable; and such regulations are reasonably within 
the scope of authority the Attorney General. 

Sections 232.52 and 233.52, of the regulations of the Im¬ 
migration and Naturalization Service, also declared void by 
the lower Court, simply provide for reimbursement to the 
transportation company of detention expenses subsequently 
determined non-assessable under the conditions specified 
in Section 233(c) of the Act. 

The requirements set forth in Sections 232.52 and 233.52, 
of the regulations are basically the same, and Section 233.52 
will suffice for both; wherein it provides: 

§ 233.52 Reimbursement of transportation line for 
detention expenses in certain cases. A transportation 
line which has paid the detention expenses referred to 
in ^ 233.5 shall, upon presentation of itemized receipts, 
be reimbursed from the applicable appropriation of 
the Service if it is finally determined that the trans¬ 
portation line should not be assessed for the payment 
of such expenses. The reimbursement shall cover only 
reasonable amounts actually expended for such ex¬ 
penses, but the reimbursement for the cost of main¬ 
tenance shall not, except in unusual circumstances and 
unless the expense was incurred with the prior approval 
of the district director or officer in charge having 
administrative jurisdiction over the port, exceed the 
maximum per diem allowance prescribed in section 836 
of Title 5 of the United States Code in lieu of sub¬ 
sistence. No reimbursement shall be made for deten¬ 
tion expenses incurred after the alien has been offered 
for deportation to the transportation line which 
brought him to the United States. (Emphasis 
supplied.) 

It is true, as asserted in the oral opinion of the court 
of April 24, 1953 29 that the legislative power of the United 

29 The oral opinion of the court referred to its reasons stated in 
Civil Action No. 5367-52. which reads in pertinent part : “Does the 
Commissioner of Immigration and Naturalization have authority to 
his rule-making power to require payments in advance in cases in 
which the statute says no payments may be required? One must 
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States is vested in Congress, and that Congress has no 
authority to delegate that power to any administrative 
officer; but Congress has the power to authorize the execu¬ 
tive officers to make such rules and regulations as may be 
deemed necessary to enforce the provisions of the immi¬ 
gration laws, Stratton v. Oceanic Steamship Co.. 140 F. 
829, 830 (9th Cir., 1905). 

Section 103(a) of the Act, provides the Attorney General 
with the following powers and duties: 

The Attorney General shall be charged with the admin¬ 
istration and enforcement of this Act and all other 
laws relating to the immigration and naturalization of 
aliens * * * He shall establish such regulations; * * * 
and perform such other acts as he deems necessary for 
carrying out his authority under the provisions of this 
Act. 

Appellee and the Court below, took an extremely narrow 
interpretation of the words, “shall not be assessed”, as 
they appear in subsection (c), Section 233 of the Act, to 
mean that the Government may not protect itself by requir¬ 
ing payment or security “in advance” of the vessel's 
departure bringing a detainee. 30 Such an interpretation 
ignores the authority of the Attorney General under said 
Section 103(a) of the Act. 

As a practical matter, the Attorney General should have a 
right to secure payment of detention expenses in advance, 
for slight reflection will show that innumerable tramp 
steamers, and aircraft of foreign or domestic transportation 
lines of doubtful financial integritv. are dailv arriving from 
foreign ports bringing thousands of persons to these shores 


bear in mind that the rule-making power is not a power to legislate. 
It. is not a power to add to a statute. It would be contrary to the 
Constitution and contrary to the genius of our institutions to permit 
Executive or administrative official to legislate. The rule-making 
power is merely power to fill in details within the framework of the 
statute. They [the regulations] add to the statute”. 

30 The oral opinion of the Court. April 24. 1953. reads in pertinent 
part as follows: “They may. perhaps, be reasonable. While I can 
see good reason for attempting to collect these moneys advance, 
the argument must be addressed to the Congress rather than to this 
Court.” (J.A. 13). 
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over a year’s time, and placing a tremendous burden on 

the government to inspect and determine the eligibility of 

these persons to enter the United States. The transporting 

vessel or plane can remain only a relatively short period of 

time before departing again for foreign parts, some never 

to return. The Federal Government obviouslv must have 

•> 

some means of relieving itself of detention expenses, and 
the means chosen here was to secure some assurance of 
proper payment by those anticipated to be liable. 

Section 237 of the Act, provides that vessels shall not have 
clearance if the liabilities created in Sections 232 and 233 of 
the Act remain unpaid; therefore, it seems to be a Congres¬ 
sional mandate to guarantee payment in some manner before 
clearance is granted. 

It being reasonably plain that expenses of detention are 
the primary responsibility of the transportation lines, and 
if the facts indicate a probability of assesment thereof, such 
expenses should be secured in a manner so as not to incur 
loss to the federal government. One method, of course, 
would be to leave all detained persons on board the vessel 
bringing them, but the obvious loss of the ship and its 
schedule to the transportation line might be extremely 
costly. The other method is to allow temporary landing and 
secure some assurance of payment for the obligations of the 
transporting line in advance, if the assessment for detention 
expenses is probable. 

In the case of Stratton v. Oceanic Steamship Co., pages 
830-S31, supra , involving a head tax under the Immigration 
Act of 1917, wherein the law provided that “the head tax 
herein provided for shall not be levied upon aliens in transit 
through the United States”; 31 but also involving a regula¬ 
tion of the Immigration and Naturalization Service which 
required “advance payment” and “refund” thereof upon 
proof of actual passage through the United States; the Court 
rendered a decision on the right to issue such a regulation 
as follows: 


31 § 2, c. 29, 39 Stat. 874; 8 U.S.C.A., § 132. (Emphasis supplied). 
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It is true that the law expressly provides that: ‘The 
head tax herein provided for shall not be levied upon 
aliens in transit through the United States.’ 

But the rule does not say that it shall be levied before 
the immigrant is allowed to land. It does, however, 
require that a deposit must be made with the collector 
of the port of the amount of the head tax, and that this 
amount shall be refunded upon proof being made satis¬ 
factory to the immigration officer in charge that said 
alien has passed by direct and continuous journey 
through and out of the United States. The deposit of 
the money, as required by the rule, is simply one of the 
means adopted by the commissioner to prevent an eva¬ 
sion of the law. The possession of a ticket through the 
United States by a passenger on board of a vessel land¬ 
ing from any foreign port would be, at best, but prima 
facie evidence that the passenger in good faith intended 
to go through the United States, and not to remain in 
this country. If any alien passenger on board the vessel 
of the defendant in error concluded to dispose of his 
through ticket, or for any other reason chose to remain 
in the United States the government would be liable to 
lose the head tax. It would, or at least might be, a loss 
to the government. Such conduct upon the part of an 
alien passenger would certainly be a fraud upon the 
government. 


The law holds the steamship company responsible for 
the payment of the head tax upon immigrants. Who can 
say that this regulation is not ‘best calculated for carry¬ 
ing out the provisions of this act’? What other rule 
could be adopted that would prove as efficient for the 
purpose of protecting the United States from fraud or 
loss? 

The Supreme Court, in the case of United States ex rel 
Knauff v. Slia uglinessy. 33S U. S. 537, 542-543, 70 S. Ct. 309, 
94 L. Ed. 317 (1949), stated, inter alia: 

Normally Congress supplies the conditions of the 
privilege of entry into the United States. * * * Execu¬ 
tive officers may be intrusted with the duty of specifying 
the procedures for carrying out the congressional in¬ 
tent. What was said in Licliter v. United States , 334 
U. S. 742, 7S5, is equally appropriate here: 
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‘It is not necessary that Congress supply administra¬ 
tive officials with a specific formula for their guidance 
in a field where flexibility and the adaption of the con¬ 
gressional policy to infinitely variable conditions consti¬ 
tutes the essence of the program . . . Standards pre¬ 
scribed by Congress are to be read in the light of the con¬ 
ditions to which they are to be applied. “They derive 
much meaningful content from the purpose of the Act, 
its factual background and the statutory context in 
which they appear. ” ’ 

Therefore, Sections 232.52 and 233.52 of the regulations 
of the Immigration and Naturalization Service are reason¬ 
able in protecting the transportation companies from pos¬ 
sible improper assessment and within the scope of author¬ 
ity of the Attorney General to enforce the laws entrusted 
to his administration; and neither transcending of Sections 

232 or 233 of the Immigration and Nationality Act of June 
27, 1952, supra; nor in violation of Article I, Section 1 of 
the Constitution of the United States. 32 

d. Where the Immigration and naturalization Service has 
initially paid the detention expenses subsequently es¬ 
tablished to be the liability of the transportation com¬ 
pany , it may present bills for payment to said company. 

The court in declaring Sections 232.51 and 233.51 of the 
subject regulations, void as transcending Sections 232 and 

233 of the Act, in effect denies the transportation line ever 
to be liable for detention expenses. 

Sections 232.51 and 233.51 of the regulations, set-forth 
the same requirement, each of which provide, as follows: 

§ 232.51. Collection of detention expenses. In all cases 
in which the Government has initially paid the deten¬ 
tion expenses and expenses incident thereto of an alien 
detained pursuant to section 233 of the Immigration 
and Nationality Act, bills pertaining to the detention 
expenses shall be presented monthly or oftener, at the 
option of the district director of officer in charge, to 

32 “All legislative Powers herein granted shall be invested in a 
Congress of the United States, which shall consist of a Senate and 
House of Representatives.” 
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the responsible transportation line as soon as liability 
therefor is established to the satisfaction of the dis¬ 
trict director or officer in charge. Such expenses shall 
include, but shall not be limited to, expenses of main¬ 
tenance, medical treatment in hospital or elsewhere, 
and burial in the event of death. At ports where the 
Service maintains hospitals, the hospital expenses shall 
be such as are fixed by the Service and at other hospi¬ 
tals thev shall be such as are fixed bv the authorities 
% • 

thereof. 

Congress did not relieve transportation companies from 
liability for detention expenses if a detainee did not fall 
within the non-assessment provisions of Section 233, sub¬ 
section (c). Should the district director or officer in charge 
from the facts presented decide that detention expenses 
may not be assessed against the transportation company but 
it is subsequently established that the transportation line 
is liable for the detention expenses, the immigration au¬ 
thorities should have the right to bill the company liable 
therefor. 

Congress does not authorize the Immigration and Nat¬ 
uralization Service to assume liability for detention ex¬ 
penses except under specific conditions announced in the 
Act: and where those conditions do not obtain, the trans¬ 
portation companies shall be liable. 

The method chosen of billing the transportation com¬ 
panies is reasonable and within the scope of authority of 
the Attorney General, under Section 103 (a) of the Act. 

Section 233.31, of the regulations, also declared void by 
the court as transcending Sections 232 and 233 of the Act, 
is a ruling in contradiction of a specific provision of Section 
233, subsection (c), of the Act. Section 233, subsection (c), 
provides in pertinent part: 

Any detention expenses and expenses incident to de¬ 
tention incurred (but not including expenses of removal 
to the place of detention ) pursuant to sections 232 and 
233 shall not be assessed—(Emphasis supplied) 

Section 233.31 of the regulations merely provides, as fol¬ 
lows : 
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§ 233.31 Collection of removal expenses. Bills per- 
taining to removal expenses of an alien removed pur¬ 
suant to section 233 of the Immigration and Nationality 
Act and this part shall be presented monthly or oftener, 
at the option of the district director or officer in charge, 
to the responsible transportation line. (Emphasis sup¬ 
plied) 

It is inconceivable that this regulation. Section 233.31, can 
be void as transcending said Section 233, subsection (c) of 
the Act. 

Therefore, Sections 233.31, 232.51 and 233.51, of the 
regulations of the Immigration and Naturalization Service, 
are not void as transcending Sections 232 and 233 of the 
Immigration and Nationality Act of June 27, 1952, supra , 
or of Article I, Section 1 of the Constitution of the United 
States. 

Ill 

Regulations of the Immigration and Naturalization Service 
Requring Any Person Applying for Admission to the United 
States, as a Citizen or National Thereof, to Be Subject to 
Preliminary Inspection and Possible Detention Pending 
Further Examination, Do Not Transcend Provisions of the 
Immigration and Nationality Act of June 27, 1952. 

The complaint of appellee challenges Sections 232.1 and 
233.1, of the regulations of the Immigration and Naturaliza¬ 
tion Service, 33 in the following respect: 

That section 232.1 of Part 232 [233.1 of Part 233] of 
said rules and regulations conflicts with section 101 (a) 
(3) of the Immigration and Naturalization Act (66 
Stat. 163: Public Law 414, Chapter 77) in that said 
section enlarges the statutory definition of the word 
“alien” to include United States citizens and nationals 
which categories had been expressly excluded by said 
statutory definition (,T. A. 6-7). 

Section 101(a) (3) of the Act, 34 provides as follows: 

The term “alien” means any person not a citizen or 
national of the United States. 


3:5 S C.F.R. Parts 232 and 233: 17 F.R. 11469. 11504-5. 
34 8 U.S.C.A., § 1101 (a) (3). 
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Section 232.1 of the regulations, is concerned with the 
Part on “Detention of Aliens for observation and Examina¬ 
tion*’, and Section 233.1 is concerned with the Part on 
“Temporary Removal for Examination Upon Arrival”, 
each of which provide, as follows: 

For the purpose of this Part * * * the term * 4 alien” 
means anv alien as defined bv the Immigration and Xa- 

• * v_ 

tionality Act and any person applying for admission 
to the United States as a citizen or national of the 
United States. (Emphasis supplied) 

It is observable that the regulations do not state that a 
“citizen or national of the United States” is an alien; 
rather, a “person applying for admission to the United 
States" is the proper subject of the regulatory definition. 

Consideration is required of the “functional” aspect of 
this regulatory definition of “alien”, particularly with re¬ 
spect to the fact of its limitation to the aforesaid “Parts” 
of the regulations. 

The immigration laws enacted by Congress, must of 
necessity, be concerned with “persons,” in the generic 
sense, and a particular classification thereunder, “aliens”; 35 
and Congress since the Immigration Act of March 3,1S75, 36 
to and including the Immigration and Nationality Act of 
1952. supra, has established a system of preliminary in¬ 
spection to test the eligibility of “persons” applying for 
admission to this Nation. 

Section 235 (a) of the Act, 37 provides in pertinent part, 
as follows: 

Any person coming into the United States may be re¬ 
quired to state under oath the purpose or purposes 
for which he comes, the length of time he intends to re¬ 
main in the United States, whether or not he intends 


‘Aliens”, is further divided into categories of “immigrants 


and “non-immigrants”, and immigrants is divided into “quota” and 
“non-quota” immigrants: “nationals” are further divided into citi¬ 
zens “by birth” and “naturalization”, or “persons who owe perma¬ 
nent allegiance to the United States”. See. § 101 fa) (3). (15). (22), 
(23) and 30: 8 U.S.C.A.. § 1101 (a) (3), (15). (22. (23). and (30). 


3,5 c. 141. IS Stat. 477. 


8 U.S.C.A., § 1225 (a), 
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to remain in the United States permanently and, if an 
alien , whether lie intends to become a citizen thereof, 
and such other items of information as will aid the im¬ 
migration officer in determining whether he is a na¬ 
tional of the United States or an alien and, if the latter, 
whether he belongs to any of the excluded classes enu¬ 
merated in section 212. (Emphasis supplied.) 

If a person applying for admission as a citizen or na¬ 
tional of the United States could not be subject to prelimi¬ 
nary inspection by the immigration inspector, then obvi¬ 
ously a gapping hole would develope in the immigration 
laws through which would pour all sorts of “excludable” 
persons, i.e., criminals, polygamists, drug addicts, an¬ 
archists, diseased and defective persons, 3S upon a mere 
claim that they are not aliens, but citizens of the United 
States. 

Section 235 (a), above, further provides that the Attor¬ 
ney General and any immigration officer, including special 
inquiry officers, shall: 

Have the power to require by subpoena the attend¬ 
ance and testimony of witnesses before the immigra¬ 
tion officers and special inquiry officers and the produc¬ 
tion of books, papers and documents relating to the 
privilege of any person to enter . reenter, reside in, or 
pass through the United States or concerning any mat¬ 
ter which is material and relevant to the enforcement 
of this Act and the administration of the Service, and 

to that end mav invoke the aid of anv court of the 
• % 

United States. (Emphasis supplied). 

If a person applying for admission as a citizen or na¬ 
tional can not assume the proper burden of proving eligibil¬ 
ity to enter on preliminary inspection, the immigration au¬ 
thorities must have the power to detain pending further 
examination by a special inquiry officer. 

Section 291 of the Act, 39 specifically provides, with re¬ 
spect to the burden of proof of persons applying for admis¬ 
sion to the United States, that: 


38 §212; 8 U.S.C.. § 1182. 

39 8 U.S.C.A., § 1361. 
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'Whenever any person makes application—for admis¬ 
sion. or otherwise attempts to enter the United States, 
the burden of proof shall be upon such person to estab¬ 
lish that he—is not subject to exclusion under any pro¬ 
vision of this Act—(Emphasis supplied) 

Under Section 235(b) of the Act 40 , “every alien” who may 

not appear to the examining immigration officer at the port 

of arrival to be “elearlv and bevond a doubt entitled to 

• * 

land.” shall be detained for a further inquiry to be con¬ 
ducted by a special inquiry officer. 

With respect to any person applying for admission as a 
citizen or national of the United States and not proving his 
“eligibility** to enter at a preliminary examination, he may 
also be detained for further inquiry. For it appears, under 
Section 233(c)(5) of the Act, supra . that “any person 
claiming United States Nationality or citizenship and in 
possession of a certificate of identify issued pursuant to 
section 360(b) of this Act” may be detained. 

Refering then, to Section 360(b) and (c) of the Act 41 , it 
provides in pertinent part, as follows: 

(b) If any person who is not within the United 
States claims a right or privilege as a national of the 
United States and is denied such right or privilege by 
any department or independent agency, or official 
thereof, upon the ground that he is not a national of 
the United States, such person may make application 
to a diplomatic or consular officer of the United States 
in the foreign country in which he is residing for a cer¬ 
tificate of identify for the purpose of traveling to a 
port of entry in the United States and applying for 
admission. (Emphasis supplied) 

Subsection (c), of Section 360, provides as follows: 

A person who has been issued a certificate of identify 
under the provisions of subsection (b), and while in 
possession thereof, may apply for admission to the 
United States at any port of entry, and shall he suhiert 
to all the provisions of this Aef relating to the conduct 

40 8 U.S.C.A.. § 1225 (b). 

41 8 U.S.C.A., § 1503(b) and (c); Section 101(a) (22). S U.S.C.A., 
1101(a) (22). defines the term “national**, as follows: “The term 
‘national of the United States’ means (A) a citizen of the United 
States, or (B) a person who. though not a citizen of the United 
States, owes permanent allegiance to the United States.” 
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of proceedings involving aliens seeking admission to 
the United States. (Emphasis supplied) 

Therefore, the statutory provisions of the Act indicate 
that Congress did provide for the preliminary inspection 
and detention of persons applying for admission as citizens 
or nationals of the United States, and that they “shall be 
subject to all the provisions of this Act relating to the con¬ 
duct of proceedings involving aliens seeking admission to 
the United States.” 

Those proceedings necessarily include, the burden of 
proof with respect to identification, validity of documents, 
and validity of the claim to be a citizen or national: and 
should “doubt” occur, the immigration authorities have the 
duty to detain pending further inquiry by a special inquiry 
officer. 

The subject regulations corresponding with the afore¬ 
said sections of the Act, merely provide that the term 
“alien”, for the sole purpose of the aforesaid sections, has 
a broader connotation or meaning, in that it shall include 
“any person applying for admission to the United States 
as a citizen or national of the United States.” 

However, the regulatory definition does not mention a 
person applying with either a certificate of identity or 
United States passport, and it raises the question of 
whether a person applying with a United States passport 
shall likewise be subject to all the provisions relating to 
the conduct of proceedings involving aliens. 

In the first instance, persons applying for admission 
whether with a United States passport or certificate of 
identity, must be both subject to detention “as aliens are 
required”, for there would otherwise be no issue with re¬ 
spect to “detention expenses”, under Section 233 (c) of 
the Act, which provides in pertinent part: 

Any detention expenses and expenses incident to de¬ 
tention incurred (but not including expenses of removal 
to the place of detention) pursuant to sections 232 and 
233 shall not be assessed ... in the case of . . . (4) 
any person claiming United States nationality or citi¬ 
zenship and in possession of an unexpired United 
States passport issued to him by competent authority 
. . . (Emphasis supplied) 




40 


Even if the person applying for admission has a United 
States passport, it is not generally non-refutable or con¬ 
clusive evidence of citizenship, 4 - Domingo Urtetiqui v. 
D'Arey. 34 U. S. 692, 9 L. Ed. 276 (1S35). 

In the case of United States v. Sing Turk. 194 U. S. 161, 
168-169. 24 S. Ct. 621, 4S L. Ed. 917 (1904), under prior 
immigration laws, the Supreme Court observed, inter alia: 

Whatever may be the ultimate rights of a person seek¬ 
ing to enter the countrv and alleging that he is a citizen, 
it is within the power of Congress to provide at least 
for a preliminary investigation by an inspector, and 
for a detention of the person until he has established 
his citizenship in some reasonable way. If the per¬ 
son satisfies the inspector, he is allowed to enter the 
country without further trial. 

The soundness of the reasoning of the Supreme Court 
was demonstrated in fact, in the case of Ex Parte Delaneg. 
72 F. Supp. 312. 315-316 (D. C. Cal. S. D., 1947), wherein 
the court observed, inter alia: 

Upon the return of the S. S. Schenectady at the port 
of San Pedro, California, on May 20th. 1945. John 
Delaney, as a member of the crew, had no passport and 
could not prove his citizenship, American or otherwise, 
to the satisfaction of the Immigration officers, and he 
was held for a board of Special Inquiry to determine 
his nationality although John Delaney had certain 
documentarv evidence indicating his American nation- 
ality. 

##*•##« 

... in an exclusion proceeding involving the deporta¬ 
tion of an alien for an unlawful entrv, the burden is 
upon the alien to prove his citizenship (T'nited States 
ex rel. Rolymeris. et at. v. Truesdell. 1932, 2844 S. 279, 
52 S. Ct. 143. 76 L. Ed. 291): whereas in a deportation 
proceeding, where citizenship is claimed the burden of 
proof is upon the government to prove alienage. United 


42 § 101 1 aD30 1 : S U.S.C.A.. $ 1101(a) (30). defines “passport" as 
follows: “The term ‘passport’ means any travel document issued by 
competent authority showing the bearer’s origin, identity, and na¬ 
tionality if any. which is valid for the entry of the bearer into a 
foreign country." 
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States v. Sinq Tuck, et al., 1904,194 IT. S. 161, 24 S. Ct. 
621, 4S L. Ed. 917. 

It is always probable that persons will seek entry into 
this nation through false documents or various means of 
fraud, 4;{ or to cover up loss of citizenship. 44 

In the case of Lum Mon Sinq v. United States, 124 F. 2d 
21, 23 (9th Cir., 1951), involving a person originally ad¬ 
mitted into the United States as a native-born citizen after 
an immigration hearing in 1922; who was denied a Citizen’s 
Return Certificate in 1936, for travel to China, but departed 
regardless in 1937; and who was denied admittance and 
“detained” in 1941 on the basis of his claim of citizenship 
being a fraud, the court decided: 

Appellant contends that the determination of citizen¬ 
ship in 19*22 created a prima facie case which could 
onlv be overcome bv evidence. The immigration of- 
ficials in 1941 considered its decision of 1922. It was 
required to do no more, the burden of proof was still 
on appellant in 1941. Mock Kee Song v. Cahill, 9 Cir., 
94 F. 2d 975, and cases cited. 

It is even possible for a person to unlawfully enter this 
nation and then fraudulently obtain an American passport 

43 § 212(a) (19); U.S.CA.. Title 8. § 1182(a) (19); In the case of 
United States v. Parisi, 24 F. Supp. 414, 420 (D.C. Md., 193S) the 
court stated: “In United States v. Ginsberg. 243 US. 472. 475. 37 
S. Ct. 422. 425, 61 L. Ed. 853. it was said: ‘No alien has the slightest 
right to naturalization unless all statutory requirements are com¬ 
plied with: and every certificate of citizenship must be treated as 
granted upon condition that the government may challenge it. as 
provided in section 15. and demand its cancelation unless issued 
in accordance with such requirements. If procured when prescribed 
qualifications have no existence in fact, it is illegally procured: a 
manifest mistake by the judge cannot supply these nor render their 
existence nonessential.’ Intentionally false statements in the pro¬ 
ceedings by the alien and also concealment of material facts at the 
hearing have generally been held sufficient basis for cancelation of 
the certificate.” 

44 “Citizenship” can be won or lost at the will of any person in 
conformity with procedures established by Concrcss. Barber v. 
Tatayasu Abo. 186 F. 2d 775 (9th Cir., 1951); See § 349: S U.S.C.A., 

§ 1481; Mar Gong v. McGranery, 109 F. Supp. S21 (D.C. 
Cal. S.D.. 1952); Ly Shew v. Acheson, 110 F. Supp. 50 (D.C. Cal. 
X.D.. 1953). 
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for foreign travel; but on reentry, the immigration inspec¬ 
tors have a right to inspect, detain and exclude upon dis¬ 
covery of the fraud, v. Shaughnessy , 190 F. 2d 4SS 
(2nd Cir., 1951). 

The relevancy of these court decisions to the present 
Act, is that they were rendered under provisions of prior 
immigration laws although no “express” authority existed 
under those laws to detain persons “claiming” to be 
United States citizens or nationals. 

Therefore, the subject regulations do not represent an 
arbitrary abuse of power by the Attorney General, above 
and bevond the statutory authority of the Immigration and 
Nationality Act of 1952: rather, the regulations have a sub¬ 
stantive basis in the provisions of that Act. Lawson v. 
Suwanee Fruit & S. S. Co.. 336 U. S. 19S, 201, 69 S. Ct. 503, 
93 L. Ed. 611 (1948). The administrative understanding 
and interpretation of the inspection and detention provi¬ 
sions of the Act, as they relate to all persons applying for 
admission to the United States, unless unreasonable or flatly 
contrary to the statute, should be given great weight by the 
courts. National Labor Relations Board v. Hearst Publica¬ 
tions 322 U. S. Ill, 64 S. Ct. S51, SS L. Ed. 1170 (1943); 
Gray v. Powell. 314 U. S. 402, 412-413, 62 S. Ct. 326, S6 
L. Ed. 301 (1941): South Chicago Coal & Dock Co. v. Bas¬ 
sett. 309 U. S. 251, 25S-259, 60 S. Ct. 544, S4 L. Ed. 732 
(1939); United States v. McGrath. 1S1 F. 2d S39, 841 (2nd 
Cir., 1950). The Supreme Court in National Labor Rela¬ 
tions Board v. Ilearst Publications , p. 130-131, supra, stated, 
inter alia: 

Undoubtedly questions of statutory interpretation, es¬ 
pecially when arising in the first instance in judicial 
proceedings, are for the courts to resolve, giving ap¬ 
propriate weight to the judgment of those whose spe¬ 
cial duty is to administer the questioned statute. 

If there is any rational basis for the Administrative in¬ 
terpretation of the word “alien” as it appears in Sections 
232 and 233 of the Act, in its functional sense, then that 
is the proper interpretation, and should be judicially ac¬ 
ceptable. Unemployment Compensation Commission of 
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Alaska v. Aragon, 329 U. S. 143, 153, 67 S. Ct. 245, 91 L. 
Ed. 136 (1946); Dobson v. Commissioner, 329 U. S. 4S9, 
501, 64 S. Ct. 239, SS L. Ed. 24S (1943); Brannan v. Stark, 
87 IT. S. App. D. C. 388, 185 F. 2d 871 (1950), affirmed 342 
17. S. 451 (1952); Hammond v. Hull, 76 U. S. App. D. C. 
301, 131 F. 2d 23 (1942), cert, denied 31S U. S. 777 (1943); 
Cargo Carriers v. Snyder, 104 F. Supp. 25S (D.C. D.C., 
1952), affirmed by this Court as No. 11,534 on July 16, 
1953; State of Indiana v. Ewing, 99 F. Supp. 734 (D. C. 
D. C., 1951), remanded as moot 90 U. S. App. D. C. 420,195 
F. 2d 556 (1952). 

Section 101 (a) (3) of the Act, supra, defining an “alien” 
does not preempt the administrative power to implement 
and give practical application to that term as it appears 
in the inspection and detention provisions of the Act. 

For the aforesaid reasons, Sections 232.1 and 233.1 of 
the regulations of the Immigration and Naturalization Serv¬ 
ice, are not void as transcending Section 101 (a) (3) of the 
Immigration and Nationality Act of June 27, 1952, supra; 
and are not in violation of Article I, Section I of the Con¬ 
stitution of the United States. 

CONCLUSION 

For the reasons assigned therefor, it is respectfully sub¬ 
mitted that the judgment of the lower court be reversed 
with instructions to enter a summary judgment in favor 
of the appellants. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Gerard J. O'Briex, Jr., 
Assistant United States Attorneys. 
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Statutes 

The pertinent provisions of the Immigration and Na¬ 
tionality Act of June 27, 1953, C. 477,^66 Stat. 163; 8 
U.S.C.A., § 1101(a)(3), 1222, 1223, 1225(a) (b), and 1227 
(a), are as follows: 

Sec. 101(a)(3) The term “alien” means any person not 
a citizen or national of the United States. 

Sec. 232 For the purpose of determining whether aliens 
(including alien crewmen) arriving at ports of the United 
States belong to any of the classes excluded by this Act, 
by reason of being afflicted with any of the diseases or 
mental or physical defects or disabilities set forth in section 
212 (a), or whenever the Attorney General has received 
information showing that anv aliens are coining from a eoun- 
try or have embarked at a place where any of such diseases 
are prevalent or epidemic, such aliens shall be detained on 
board the vessel or at the airport of arrival of the aircraft 
bringing them, unless the Attorney General directs their 
detention in a United States immigration station or other 
place specified by him at the expense of such vessel or air¬ 
craft except as otherwise provided in this Act, as circum¬ 
stances may require or justify, for a sufficient time to enable 
the immigration officers and medical officers to subject such 
aliens to observation and an examination sufficient to deter¬ 
mine whether or not they belong to the excluded classes. 

Sec. 233. (a) Upon the arrival at a port of the United 
States of any vessel or aircraft bringing aliens (including 
alien crewmen) the immigration officers may order a tem¬ 
porary removal of such aliens for examination and inspec¬ 
tion at a designated time and place, but such temporary re¬ 
moval shall not be considered a landing, nor shall it relieve 
vessels or aircraft, the transportation lines, or the mas¬ 
ters, commanding officers, agents, owners, or consignees of 
the vessel or aircraft upon which such aliens are brought 
to any port of the United States from any of the obligations 
which, in case such aliens remain on board, would, under the 
provisions of this Act bind such vessels or aircraft, trans¬ 
portation lines, masters, commanding officers, agents, 
owners, or consignees. A temporary removal of aliens 
from such vessels or aircraft ordered pursuant to this 
subsection shall be made by an immigration officer at the ex¬ 
pense of the vessels or aircraft or transportation lines, or 
the masters, commanding officers, agents, owners, or con¬ 
signees of such vessels, aircraft or transportation lines. 
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as provided in subsection (b) and such vessels, aircraft, 
transportation lines, masters, commanding officers, agents, 
owners, or consignees, shall, so long as such removal lasts, 
be relieved of responsibiltv for the safekeeping of such 
aliens: Provided, That such vessels, aircraft, transporta¬ 
tion lines, masters, commanding officers, agents, owners or 
consignees may with the approval of the Attorney Gen¬ 
eral assume responsibility for the safekeeping of such 
aliens during their removal to a designated place for ex¬ 
amination and inspection, in which event, such removal need 
not be made by an immigration officer. 

(b) "Whenever a temporary removal of aliens is made 
under this section, the vessels or aircraft or transportation 
lines which brought them, and the masters, commanding 
officers, owners, agents and consignees of the vessel, air¬ 
craft, or transportation line upon which they arrived 
shall pay all expenses of such removal to a designated place 
for examination and inspection or other place of detention 
and all expenses arising during subsequent detention, pend¬ 
ing a decision on the aliens’ eligibility to enter the United 
States and until they are either allowed to land or returned 
to the care of the transportation line or to the vessed or air¬ 
craft which brought them. Such expenses shall include 
maintenance, medical treatment in hospital or elsewhere, 
burial in the event of death, and transfer to the vessel, air¬ 
craft. or transportation line in the event of deportation, 
except where such expenses arise under section 237 (d) or 
in such cases as the Attorney General may prescribe in the 
case of aliens paroled into the United States temporarily 
under the provisions of section 212 (d) (5). 

(c) Any detention expenses and expenses incident of de¬ 
tention incurred (but not including expenses of removal 
to the place of detention) pursuant to section 232 and 233 
shall not be assessed under this Act against the vessel or 
aircraft or transportation line or the master, commanding 
officer, owner, agent, or consignee of the vessel, aircraft, 
or transportation line in the case of (1) any alien who 
arrived in possession of a valid unexpired immigrant visa, 
or (2) any alien who was finally admitted to the United 
States pursuant to this Act after such detention, or (3) 
any alien other than an alien crewman, who arrived in 
possession of a valid unexpired nonimmigrant visa or other 
document authorizing such alien to apply for temporary 
admission to the United States or an unexpired reentry per¬ 
mit issued to him. and (A) application for admission was 
made within one hundred and twenty days of the date of 
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issuance of tbc visa or other document, or in the case of an 
alien in possession of a reentry permit, within one hundred 
and twenty davs of the date on which the alien was last 

•> V 

examined and admitted by the Service, or (B) in the event 
application for admission was made later than one hun¬ 
dred and twenty days of the date of issuance of the visa or 
other document or such examination and admission if the 
vessel, aircraft, or transportation line or the master, com¬ 
manding officer, owner, agent, or consignee of the vessel, air¬ 
craft, or transportation line establishes to the satisfac¬ 
tion of the Attorney General that the ground of exclusion 
could not have been ascertained by the exercise of due 
diligence prior to the alien’s embarkation, or (4) any per¬ 
son claiming United States nationality or citizenship and 
in possession of an unexpired United States passport issued 
to him by competent authority, or (5) any person claim¬ 
ing United States nationality or citizenship and in posses¬ 
sion of a certificate of identity issued pursuant to section 
360 (b) of this Act, or any other document of identity issued 
or verified by a consular officer which shows on its face 
that it is currently valid for travel to the United States 
and who was allowed to land in the United States after such 
detention. 

(d) Any refusal or failure to comply with the provisions 
of this section shall be punished in the manner specified in 
section *237 (b) of this Act. 

Sec. 235. (a) The inspection other than the physical 
and mental examination, of aliens (including alien crew¬ 
men) seeking admission or readmission to, or the privilege 
of passing through the United States shall be conducted by 
immigration officers, except as otherwise provided in regard 
to special inquiry officers. All aliens arriving at ports of 
the United States shall be examined by one or more immi¬ 
gration officers at the discretion of the Attorney General 
and under such regulations as he may prescribe. Immi¬ 
gration officers are hereby authorized and empowered to 
board and search any vessel, aircraft, railway car, or other 
conveyance, or vehicle in which they believe aliens are 
being brought into the United States. The Attorney Gen¬ 
eral and any immigration officer, includng special inquiry 
officers, shall have power to administer oaths and to take 
and consider evidence of or from any person touching 
the privilege of any alien or person he believes or suspects 
to be an alien to enter, reenter, pass through, or reside 
in the United States or concerning any matter which is 
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material and relevant to the enforcement of this Act and 
the administration of the Service, and, where such action 
may be necessary, to make a written record of such evidence. 
Any person coming into the United States may be required 
to state under oath the purpose or purposes for which he 
comes, the length of time he intends to remain in the 
United States, whether or not he intends to remain in the 
United States permanently and, if an alien, whether he in¬ 
tends to become a citizen thereof, and such other items of 
information as will aid the immigration officer in determin¬ 
ing whether he is a national of the United States or an alien 
and, if the latter, whether he belongs to any of the excluded 
classes enumerated in section 212. The Attorney General 
and any immigration officer, including special inquiry of¬ 
ficers, shall have power to require by subpena the attend¬ 
ance and testimony of witnesses before immigration officers 
and special inquiry officers and the production of books, 
papers, and documents relating to the privilege of any per¬ 
son to enter, reenter, reside in or pass through the United 
States or concerning any matter which is material and rele¬ 
vant to the enforcement of this Act and the administration of 
the Service, and to that end may invoke the aid of any court 
of the United States. Any United States district court 
within the jurisdiction which investigations or inquiries are 
being conducted by an immigration officer or special inquiry 
officer may. in the event of neglect or refusal to respond to 
a subpena issued under this subsection or refusal to testify 
before an immigration officer or special inquiry officer, issue 
an order requiring such persons to appear before an immi¬ 
gration officer or special inquiry officer, produce books, 
papers, and documents if demanded, and testify, and any 
failure to obey such order of the court may be punished by 
the court as a contempt thereof. 

(b) Every alien (other than an alien crewman), and ex¬ 
cept as otherwise provided in subsection (c) of this section 
and in section 273 (d), who may not appear to the exam¬ 
ining immigration officer at the port of arrival to be clearly 
and beyond a doubt entitled to land shall be detained for 
further inquiry to be conducted by a special inquiry officer. 
The decision of the examining immigration officer, if favor¬ 
able to the admission of any alien, shall be subject to chal¬ 
lenge bv anv other immigration officer and such challenge 
shall operate to take the alien, whose privilege to land is 
so challenged, before a special inquiry officer for further 
inquiry. 

Sec. 237.(a) Any alien (other than an alien crewman) 
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arriving in the United States who is excluded under this 
Act, shall be immediately deported to the country whence 
he came, in accommodations of the same class in which 
he arrived, on the vessel or aircraft bringing him, unless 
the Attorney General, in an individual case, in his discre¬ 
tion, concludes that immediate deportation is not practicable 
or proper. The cost of the maintenance including deten¬ 
tion expenses and expenses incident to detention of any 
such alien while he is being detained, as well as the transpor¬ 
tation expense of his deportation from the United States, 
shall be borne by the owner or owners of the vessel or 
aircraft on which he arrived, except that the cost of main¬ 
tenance (including detention expenses and expenses incid¬ 
ent to detention while the alien is being detained prior to 
the time he is offered for deportation to the transportation 
line which brought him to the United States) shall not be 
assessed against the owner or owners of such vessel or air¬ 
craft if (1) the alien was in possession of a valid, unex¬ 
pired immigrant visa, or (2) if the alien (other than an 
alien crewman) was in possession of a valid, unexpired 
nonimmigrant visa or other document authorizing such 
alien to apply for temporary admission to the United States 
or an unexpired reentry permit issued to him, and (A) 
such application was made within one hundred and twenty 
days of the date of issuance of the visa or other document, 
or in the case of an alien in possession of a reentry permit, 

within one hundred and twentv davs of the date on which 

* • 

the alien was last examined and admitted by the Service, 
or (B) in the event the application was made later than 
one hundred and twenty days of the date of issuance of 
the visa or other document or such examination and admis¬ 
sion. if the owner or owners of such vessel or aircraft es¬ 
tablished to the satisfaction of the Attorney General that 
the ground of exclusion could not have been ascertained 
by the exercise of due diligence prior to the alien’s embarka¬ 
tion, or (3) the person claimed United States nationality 
or citizenship and was in possession of an unexpired United 
States passport issued to him by competent authority. 

Regulations 

The pertinent provisions of the regulations of the Immi¬ 
gration and Naturalization Service, 8 C. F. R. Parts 232, 
233: 17 F. R. (247) 11469, are as follows: 

f 232.1 Definiiionft. For the purposes of this part the 
term “transportation line” means a vessel, aircraft, trans¬ 
portation line, transportation company, steamship com- 
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pany, or the master, commanding officer, authorized agent, 

owner, charterer, or consignee of a vessel or aircraft, and 

the term “alien” means anv alien as defined bv the Immi- 

• • 

gration and Nationality Act and any person applying for 
admission to the United States as a citizen or national of 
the United States. 

§ 232.5 Liability for detention expenses. In any case in 
which an alien (including alien crewman) is removed from 
a vessel or airport of arrival and detained for observation 
and examination under section 232 of the Immigration and 
Nationality Act and this part, the transportation line bring¬ 
ing such alien to the United States shall be responsible 
initially for the payment of detention expenses if the dis¬ 
trict director or officer in charge having administrative jur¬ 
isdiction over the port of arrival has reason to believe from 
the facts presented that such detention expenses may prop¬ 
erly be assessed against the transportation line. In any 
such case the transportation line, at the option of the dis¬ 
trict director of officer in charge, shall be required to obli¬ 
gate itself in a manner satisfactory to such officer for the 
» • 

payment of the expenses referred to in this section, and 
may he required to make payment in advance, or deposit 
security with respect to each alien so detained. 

^ 232.51 Collection of detention expenses. In all cases 
in which the Government has initially paid the detention 
expenses and expenses incident thereto of an alien detained 
pursuant to section 323 of the Immigration and Nationality 
Act, bills pertaining to the detention expenses shall be pre¬ 
sented monthly or oftener, at the option of the district di¬ 
rector or officer in charge, to the responsible transportation 
line as soon as liability therefor is established to the satis¬ 
faction of the district director or officer in charge. Such 
expenses shall include, but shall not be limited to. expenses 
of maintenance, medical treatment in hospital or elsewhere, 
and burial in the event of death. At ports where the Service 
maintains hospitals, the hospital expenses shall be such as 
are fixed by the Service and at other hospitals they shall 
be such as are fixed by the authorities thereof. 

>§ 232.52 Reimbursement of transportation line for deten¬ 
tion expenses in certain rases. A transportation line which 
has paid the detention expenses referred to in S 232.5 shall, 
upon presentation of itemized receipts, be reimbursed from 
the applicable appropriation of the Service if it is finally 
determined that the transportation line should not be as¬ 
sessed for the payment of such expenses. The reimburse¬ 
ment shall cover only reasonable amounts actually expended 
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for such expenses, but the reimbursement for the cost of 
maintenance shall not, except in unusual circumstances and 
unless the expense was incurred with the prior approval of 
the district director or officer in charge having adminis¬ 
trative jurisdiction over the port, exceed the maximum per 
diem allowance prescribed in section 836 of Title 5 of the 
United States Code in lieu of subsistence. No reimburse¬ 
ment shall be made for detention expenses incurred after 
the alien has been offered for deportation to the transporta¬ 
tion line which brought him to the United States. 

$ 233.1 Definitions. For the purposes of this part the 
term “transportation line” means a vessel, aircraft, trans¬ 
portation line, transportation company, steamship com¬ 
pany, or the master, commanding officer, authorized agent, 
owner, charterer, or consignee of a vessel or aircraft, and 

the term “alien” means anv alien as defined bv the Im- 

♦ * 

migration and Nationality Act and any person applying 
for admission to the United States as a citizen or national 
of the United States. 

$ 233.5 Liability for detention expenses. In any case in 
which an alien (including alien crewman) is removed from 
a vessel or aircraft and detained for examination and in¬ 
spection under section 233 or 237 of the Immigration and 
Nationality Act and this part, the transportation line bring¬ 
ing such alien to the United States shall be responsible 
initially for the payment of detention expenses if the dis¬ 
trict director or officer in charge having administrative jur¬ 
isdiction over the port of arrival has reason to believe from 
the facts presented that such detention expenses may prop¬ 
erly be assessed against the transportation line. In any 
such case the transportation line, at the option of the dis¬ 
trict director or officer in charge, shall be required to obli¬ 
gate itself in a manner satisfactory to such officer for the 
payment of the expenses referred to in this section, and may 
be required to make payment in advance or deposit security, 
with respect to each alien so detained. 

§ 233.31 Collection of removal expenses. Bills pertain¬ 
ing to removal expenses of an alien removed pursuant to 
section 233 of the Immigration and Nationality Act and this 
part shall be presented monthly or oftener, at the option 
of the district director or officer in charge, to the responsible 
transportation line. 

§ 233.51 Collection of detention expenses. In all cases 
in which the Government has initially paid the detention 
expenses and expenses incident thereto and the deportation 
expenses of a detained alien, pursuant to section 233 or 237 
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of the Immigration and Nationality Act, bills pertaining 
to the detention and deportation expenses shall be presented 
monthly or oftener, at the option of the district director or 
officer in charge, to the responsible transportation line as 
soon as liability therefor is established to the satisfaction 
of the district director or officer in charge. Such expenses 
shall include, but shall not be limited to, expenses of main¬ 
tenance, medical treatment in hospital or elsewhere, burial 
in the event of death and transfer to the vessel or air¬ 
craft in the event of deportation. At ports where the Serv¬ 
ice maintains hospitals, the hospital expenses shall be such 
as are fixed by the Service, and at other hospitals they 
shall be such as are fixed by the authorities thereof. 

§ 233.52 Reimbursement of transportation line for deten¬ 
tion expenses i)i certain cases. A transportation line which 
has paid the detention expenses referred to in ^ 233.5 shall, 
upon presentation of itemized receipts be reimbursed from 
the applicable appropriation of the Service if it is finally 
determined that the transportation line should not be as¬ 
sessed for the payment of such expenses. The reimburse¬ 
ment shall cover onlv reasonable amounts actuallv ex- 

• • 

pended for such expenses, but the reimbursement for the 
cost of maintenance shall not, except in unusual circum¬ 
stances and unless the expense was incurred with the prior 
approval of the district director of officer in charge having 
administrative jurisdiction over the port, exceed the maxi¬ 
mum per diem allowance prescribed in section S36 of Title 
5 of the United States Code in lieu of subsistence. Xo 
reimbursement shall be made for detention expenses in¬ 
curred after the alien has been offered for deportation to 
the transportation line which brought him to the United 
States. 
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No. 11,908 
Questions Presented 

In the opinion of appellee, the questions presented are: 

1. Whether the Immigration and Naturalization Service 
can by regulation (8 CFR 232.1) validly define “alien” to 
include “a citizen or national of the United States.” 

2. Whether the Immigration and Naturalization Service 
can by regulation (8 CFR 232.5 and 233.5) validly make the 
carriers “responsible initially” for the payment of deten¬ 
tion expenses which Sections 233(c) and 237(a) of the Act 
provide “shall not be assessed against the” carrier. 

3. Whether appellants have raised and preserved the 
defense of failure to exhaust administrative remedies suffi¬ 
ciently to seek reversal on this ground, and whether appellee 
has in fact failed to exhaust its administrative remedies so 
as to preclude judicial review. 

4. Whether there now is a case or controversy between 
the parties. (Appellee believes there is not.) 

Questions closely related to Nos. 1 and 3 above are pre¬ 
sented by the companion appeal, No. 11,907. Questions 2 
and 4 above are presented only by this appeal. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,908 

HERBERT BROWNELL, JR., Attorney General of the 
United States, and ARGYLE R. MACKEY, Commis¬ 
sioner, Immigration and Naturalization Service, 

Appellants , 

VS* 

AMERICAN PRESIDENT LINES, LTD., 

Appellee 

On Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR THE APPELLEE 


Counter-Statement of the Case 

This is one of two closely related appeals from a decision 
holding: invalid regulations of the Immigration and Natu- 
ralization Service insofar as they exact from transporta¬ 
tion lines the costs incurred by the United States in detain¬ 
ing for further examination certain classes of passengers 
brought to the United States. This appeal, No. 11,90S, 
relates to the regulations promulgated under the Immigra¬ 
tion and Nationality Act of 1952. The first appeal, No. 
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11,907. relates to regulations which were promulgated on 
May 14, 197)2, to he effective June 14, 1952, and which ex¬ 
pired on December 24. 1952, the effective date of the Immi¬ 
gration and Nationality Act of 1952. 

Appellee in the present case filed a complaint for declara¬ 
tory judgment and injunction (J. A. 1-10). It sought to 
establish the invalidity of regulations promulgated under 
the Immigration and Nationality Act of 1952 insofar as 
they (a) define an alien to include any person applying for 
admission to the United States as a citizen or national, and 
(b) impose upon the carrier an initial responsibility for the 
payment of detention expense which the Act provides shall 
not be assessed against the carrier. 1 

After answer by appellants (J. A. 10), appellee moved 
for summary judgment (J. A. 12). 2 The Court after argu¬ 
ment (J. A. 17-26) granted declaratory judgment for the 
appellee and issued an injunction against enforcement of 
the challenged regulation (J. A. 14). The grounds, as indi¬ 
cated by its brief opinion (J. A. 13) and the colloquy during 
argument were: 


(a) Citizen*. This issue was covered bv the decision in 
the companion case. No. 11,907 (J. A. 13, IS, 19). 

(b) “Initial Responsibility.” However attractive the 
Immigration and Naturalization Service might find advance 
collection of detention charges from the carriers, subject to 
subsequent refund, the Congress had not authorized this ma¬ 
chinery but had provided that they should not be assessed 
(J. A.*13. 21-22,24). 

The Court stayed its judgment pending the appeal 
(J. A. 16). 


1 A third complaint, that the Act provided for appeal from the district 
director while the regulations made his decision final (J.A. S-9) was not 
argued to the court below nor included in its judgment. We agree with 
appellants (Br. 4-.)) that it has been abandoned. 

2 Appellants are in error in stating that they moved to dismiss the com¬ 
plaint and that the court ruled against this motion (Br. 5). 
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The regulations were proposed by notice published in the 
Federal Register on November 6, 1952 (J. A. 1). Appel¬ 
lee filed a written protest against their adoption (J. A. 6). 
They were nevertheless adopted and published, to be ef¬ 
fective December 24,1952 (J. A. 6). 

The complaint alleged that appellee has been obligated 
and will be required to pay detention expense for all pas¬ 
sengers detained, although none was legally due, and rele¬ 
gated to requests or actions for reimbursement of the 
amounts the statute declares should not have been assessed. 
The amount which appellee could be required to pay in 
consequence of the invalid regulation would average about 
$6,000 a month (J. A. 9; App. A, pp. 16-17). 3 The detention 
and the payment of the detention expense is exacted on 
penalty of denying clearance to appellee's vessels, at a cost 
of about $12,500 a day, until the Immigration Service should 
dispose of the case of each detainee. Over 95% of the pas¬ 
sengers detained are in the end admitted to the United 
States (App. A, p. IS). 

Statute and Regulations Involved 

The relevant provisions of the Immigration and Nation¬ 
ality Act of 1952 (66 State. 163, S U. S. C. Sec. 1101, et seq.) 
and of the regulations issued thereunder, are printed in the 
Appendix to appellants’ brief. 

Summary of Argument 
I 

The Immigration and Nationality Act of 1952 (66 Stat. 
163), as its predecessors, defines “alien” as one not a 
citizen or national. It leaves with the carrier the expense 

3 The affidavit annexed to appellee’s motion to summary judgment was 
not included in the record originally certified to this Court and was not 
printed in the joint appendix. It has been designated and certified pur¬ 
suant to stipulation of counsel and is printed as Appendix A to this brief. 
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of removal of all detained aliens from the vessel and the 
liabilitv to return excluded aliens to the countrv of origin. 
But it exempts the carrier from liability with respect to 
detention expense in virtually every case except as to per¬ 
sons excluded because of fraudulent documents. 

II 

The regulations under the 1952 Act (S CFR Sec. 232.1) 
define aliens to include persons applying for admission as 
a citizen or national. For the reasons indicated in our brief 
in Xo. 11.907, the regulations are invalid. 

III 

The regulations (S CFR Sec. 232.5 and 233.5) leave to 
the district immigration director discretion whether or not 
to exact advance payment of detention expenses from which 
the carrier is exempted by statute, permitting subsequent 
claim for refund by the carrier. To the extent this pur¬ 
ported authority were exercised, the regulations would be 
invalid. 

IV 

Here, as in Xo. 11.907, appellees have failed to preserve 
the defense of a failure to exhaust administrative remedies. 
It would in any case be without merit. 

V 

The regulations, however, call for the advance imposi¬ 
tion of the detention expense only in the discretion of the 
district director. It is now clear (as it was not when an- 
pellee filed its complaint nor when the court below entered 
judgment) that appellee has not been required to make 
payment of any detention expense from which it is exempted 
by the statute. We do not. in these circumstances, believe 
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that there is any actual controversy between the parties. 
T\~e suggest therefore that the judgment below be vacated 
with directions to dismiss tlie complaint for want of an 
actual controversy. 

ARGUMENT 

I 

The Statute 

Our brief in Xo. 11,907 traces the history of the immigra¬ 
tion acts, insofar as they bear on the liability for detention 
expense, from 1875 to 1944 (Br. 7-14). It shows, too, that 
the Congressional committees in 1952 were both amazed at 
the exactions made of the carriers by the immigration 
authorities and prepared to ensure that the new act made 
clear the limits of the carriers' liability (Br. 1S-19). The 
Immigration and Nationality Act of 1952 (66 Stat. 163, 
8 V. S. C. Sec. 1101 et seq.) in result both clarified and 
further limited the carrier’s liability for this expense. 

Section 101(a)(3) defines “alien*’ as “any person not 
a citizen or national of the United States.” (Aplt. Br. 49.) 

Section 232 deals with determining whether aliens should 
be excluded because of mental defects or physical dis¬ 
abilities. It authorizes their removal and detention for 
examination, “at the expense of such vessel or aircraft 
except as otherwise provided in this Act." (Aplt. Br. 49.) 

Section 233 authorizes the removal and temporary de¬ 
tention of aliens. Paragraph (b) directs that the trans¬ 
portation company “pay all expenses of such removal 
* * * and all expenses arising during the subsequent 

detention.” Paragraph (c). however, goes on to provide 
(Aplt. Br. 50-51): 

Any detention expenses * * • pursuant to sec¬ 

tions 4 232 and 233 shall not be assessed under this Act 


4 Appellants’ brief (p. 50) omits the terminal “s”. 
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against the vessel * * * in the ease of (1) any alien 
who arrived in possession of a valid unexpired immi¬ 
grant visa, or (2) any alien who was finally admitted 

* * *, or (3) any alien * * * who arrived in pos¬ 

session of a valid unexpired non-immigrant visa or 
other document authorizing * * • temporary ad¬ 
mission * * * or an unexpired reentry permit 

* * *, and (A) application for admission was made 

within one hundred and twenty days of the date of 
issuance * * *, or (T>) in the event application for 

admission was made later * * * if the vessel 

* * * establishes to the satisfaction of the Attorney 
General that the ground of exclusion could not have 
been ascertained by the exercise of due diligence prior 
to the alien's embarkation, or (4) any person claiming 
United States nationality or citizenship and in posses¬ 
sion of an unexpired United States passport # 

or (5) any person claiming United States nationality 
or citizenship and in possession of a certificate of 
identity * * * or any other document of identity 

issued or verified by a consular officer which shows on 
its face that it is currently valid * * * and who 

was allowed to land after such detention. 

This fairly complex provision is simplified when it is noted 
that under Section 233(c) detention expense may not be 
assessed against the carrier with respect to any person who 
was admitted after detention. It may not be assessed 
against any person excluded if he holds an unexpired pass¬ 
port or valid immigrant visa. Xor may it be assessed 
against any person excluded if he holds a valid non-immi¬ 
grant visa or reentry permit or other document authorizing 
temporary admission, either issued within 120 days of 
application for admission or. if less current, if the exclu¬ 
sion was for a ground not ascertainable with due diligence 
by the carrier. This, for most practical purposes, leaves 
the carrier liable for detention expense only in the case of 
persons excluded because of fraudulent documents. 
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Section 237 deals with the mechanics of deportation of 
excluded aliens. It leaves the cost of deportation upon the 
transportation company which brought the alien to the 
United States. But it provides that the cost of mainte¬ 
nance of the alien, including detention expense, shall not 
be assessed against the owner in cases corresponding to 
the cases of excluded aliens as to which Section 235(c) 
exempts the transportation company from assessment of 
detention expense. (Aplt. Br. 52-53.) 

The effect, then, of the 1952 Act is to leave with the 
transportation company the cost of removal to the place of 
detention and the cost of returning the excluded alien to 
the country of origin. But the costs of detention are, except 
in a rare and specialized case, no longer imposed on the 
transportation company which has accepted the passport, 
consular visa or consular authentication at face value. 

II 

The Regulations Invalidly Define Citizens and Nationals as 

Aliens 

The regulations under the 1952 Act. just as the regula¬ 
tions declared invalid in Xo. 11,907, define citizens as aliens. 
The final clause of 8 OFR Sec. 232.1 declares (Aplt. Br. 54): 

The term “alien” means any alien as defined by the 
Immigration and Nationality Act and any person apply¬ 
ing for admission to the United States as a citizen or 
national of the United States. 

For all the reasons explained in our brief in Xo. 11.907 
(pp. 14-19), this extraordinary definition is an unwarranted 
and indefensible extension of the stature. We must confess, 
however, that our objection is more one of principle than 
of practicality. In view of the specificity of Sections 232(c) 
and 237(a) of the Act, this unfortunate definition produces 
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here, in contrast to Xo. 11,907, no serious consequence for 
appellee. 5 

The appellants* argument in support of this regulation 
(Br. 35-43) is in substance identical with their argument in 
Xo. 11.907 (Aplt. Br. 33-41). Accordingly, our argument in 
Xo. 11,907. with appropriate change in citation of statute 
and regulation, would, if practical consequences were in¬ 
volved, be equally applicable here. 

Ill 

The Regulations Cannot Impose an Initial Liability for 

Detention Expense as to Which the Statute Forbids Any 

Assessment. 

A. “Initial Responsibility” 

Appellee, as indicated in Point V below, has not in fact 
been required to make initial payment of the expenses from 
which it is exempted by Sections 233(c) and 237(a) of the 
Act. We discuss in Point V the consequences to the juris¬ 
diction of the court below and of this Court. Wo feel, how¬ 
ever, that we owe it to the court below and to ourselves 
brieflv to show that the regulations cannot bo sustained 

•> V 

upon grounds urged by appellants. 

Sections 232.5 and 233.5 of the regulations (Aplt. Br. 54. 
55) each provide that with respect to aliens (defined to 
include persons seeking admission as citizens or nationals) 
removed and detained for examination— 

“the transportation line bringing such alien to the 
United States shall be responsible initially for the pay¬ 
ment of detention expenses if the district director or 
officer in charge having administrative jurisdiction 
over the port of arrival has reason to believe from the 

5 On the face of the statute, it results in the unwarranted imposition 
of removal expense with re>pect to citizens, although this imposition is 
authorized by Sections 232 and 233(b) only with respect to aliens. The 
removal expense ns to citizens is. however, trifling in amount and was not 
included in the complaint (J.A. 1-10). 
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facts presented that such detention expenses may prop¬ 
erly be assessed against the transportation line. In 
any such case the transportation line, at the option of 
the district director or officer in charge, shall be re¬ 
quired to obligate itself in a manner satisfactory to 
such officer for the payment of the expenses referred to 
in this section, and may be required to make payment in 
advance or deposit security, with respect to each alien 
so detained.'” 


The appellants in the court below defended this regula¬ 
tion on the ground that thev had authority, regardless of 
the statutory provision against assessment, to collect deten¬ 
tion expenses in every case and to let the transportation com¬ 
pany in due course seek reimbursement under Sections 
232.52 and 233.52 (.TA 21-25). For the most part it follows 
the same line of argument in this Court (P>r. 18-27. 28-33). 
5Ye have no doubt that the decision of the court below is 
correct on the issue thus presented to it. 

Sections 233(c) and 237(a) of the Act state in categorical 
terms that with respect to virtually every passenger with 
a current passport, visa or other consular papers, “deten¬ 
tion expenses shall not be assessed" against the transporta¬ 
tion company. This we read as a command that they are 
not to be collected initially, with the transportation company 
remitted to a claim for reimbursement. In short, as appel¬ 
lants complain (Br. 22), we do indeed read the statute as 
meaning that the expenses with respect to those classes of 
passengers are not to be assessed “at any time or at all.” 

The term “shall not be assessed" most certainly does 
not imply that the costs shall be collected from the trans¬ 
portation company and in due course refunded. “Assess”, 
as the term is ordinarily used, means the valuation of prop¬ 
erty or measurement of income prior to imposition of a tax 
or exaction. Cooley on Taxation, 4th od., Vol. 3, Sec. 1044 ; 
Commissioner of Internal Herman v. Cudahy Family Co.. 
102 F. 2d 930 (CCA 7): Black's Law Dictionary, 3rd od.. 
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1933, p. 151: "Webster's Xew International Dictionary, 2nd 
ed., 1952. When the Congress enacts a statute, “we pre¬ 
sume that it uses ordinary legal expressions in the familiar 
legal sense.” United States v. Fidelity Trust Co.. 222 l\ S. 
154, 160: Modi ft v. United States. 12$ Fed. 375. 380 {CCA 9). 
A prohibition against assessment, then, must mean that 
appellants are not to start to collect the detention expense, 
not that they are to collect them and then in due course 
refund them. 

This is made plain enough in the hearings which led to 
the 1952 Act. Mr. Arens, of the House Committee, asked a 
steamship company witness who complained that they 
might have to pay up and then take their chances on refund, 
“IIow can you pay it if it has not been assessed against 
vou?" Joint Hearings before the Subcommittee of the 
Committees on the Judiciary on S. 716. H. R. 2379 and II. K. 
2$16 (S2nd Cong.. l<t Sess., p. 463). He said again {id.. 
p. 461): 

“ * * * I do not understand that the language which 

is in the committee bill provides that you should first 
pay the fines and penalties and all the assessments and 
then subsequently obtain a refund if you establish that 
you exercise due diligence." 

Stratton v. Oceanic Steamship Co.. 140 Fed. 829, S30 
(CCA 9), is the Government's only relevant authority. 
There a divided Court held that the immigration authorities 
could require deposit of head tax upon aliens in transit, to 
be refunded on proof of departure, even though the statute 
provided it “shall not be levied upon aliens in transit." 
But there the practical problem was proof of the “in 
transit" status: nothing but departure could accomplish the 
statutory exemption. Here it does not require the final 
admission to the United States to show, for example, that 
the alien has an unexpired (or less than 120-dav old) visa 
or an unexpired passport. As to such cases, the Stratton 
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case is no authority whatever, for the exemption of the 
carrier is clear from the outset. 6 

We agree with appellants as to “the tremendous respon¬ 
sibility of the immigration authorities in maintaining 
proper inspections” (Br. 20), that as to some detention 
cases (very few in number) the liability for expense can’t 
be determined until the admission or exclusion is itself 
determined (Br. 23), that a visa is no guaranty of admis¬ 
sion (Br. 25), and that applicants for admission may be 
detained (Br. 26). These truisms are, however, wholly 
irrelevant to whether or not the appellants can by regulation 
collect detention expenses which the statute says shall not 
be assessed. 

The appellants have innocently expressed (Br. 31) the 
heart of their argument: “The Federal Government ob¬ 
viously must have some means of relieving itself of deton- 
tion expenses, * * V’ When the Congress has provided 
that this expense shall not be assessed against the carriers, 
the proposition is not to appellee “obviously” correct. 

We deal in Part V below with the provisions giving to 
the local immigration officials discretion whether or not to 
exact these expenses. There we find rather more difficulty 
with our position than have appellants (see Br. 23). 

B. Miscellaneous Provisions of the Regulations 

The judgment below (J. A. 14) not only held invalid 8 
OFR 232.5 and 233.5, imposing the initial responsibility for 
detention expense upon the transportation companies, but 
also certain ancillary procedural regulations. These are: 
(a) Secs. 232.52 and 233.52, providing for the reimburse- 

6 There are of course other eases where the validity of the visa is in 
issue, or where the detainee has only a certificate of identity to support 
his claim of citizenship, where the liability for detention expense cannot 
be determined prior to the examination. Here, the Stratton case might 
be of some limited help to appellants, but even here appellants must show 
as they can't with respect to appellee that there would otherwise be risk of 
fraud and loss. 
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mont to the transportation companies of detention expense 
which they have initially paid and as to which it is finally 
determined the line should not he assessed: (b) Secs. 232.51 
and 233.51, providing for the collection of detention expense 
initially paid by the Government but for which the trans¬ 
portation companies are found liable: and (c) Sec. 233.31, 
providing for the collection of removal expense (as to which 
the transportation companies remain liable in all cases). 

The judgment is clearly correct from the viewpoint that 
these provisions are closely related to Sections 232.5 and 
233.5, imposing the initial liability, and might in one re¬ 
spect or another have to be rewritten if Sections 232.5 and 
233.5 were invalid. But it is also true that, in themselves, 
these ancillary sections contain nothing of which apellee 
has complained. 

TV 

The Judgment Cannot Be Reversed on the Ground That 
Appellee Failed to Exhaust Its Administrative Remedies 

Wc have shown in Xo. 11,907 that the appellants' argu¬ 
ment in that case rests only upon the somewhat unusual 
terminology employed in the complaint, that appellee has 
in fact fully exhausted its administrative remedies, and 
that appellants cannot in any case raise the issue for the 
first time in this Court (Br. 27-35). 

We have no idea why appellants repeat much the same 
argument in this case (Br. 10-12). There is here neither 
any suggestion as to what administrative remedy apellee 
has left untried. 7 nor even the terminology which led to the 
argument in Xo. 11.007. And. if there were any such issue 
in the facts of this case, appellees wholly failed to mention 


7 Appellee protested the proposed regulations before they were pro¬ 
mulgated (JA 6) and filed suit on January 5. 1953 (JA 1). 11 days after 
their effective date. We are at a loss to know what other administrative 
remedy appellants have in mind. 
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this defense in the court below and cannot for the first time 
raise it here. 

V 

There Does Not Appear to be an Actual Controversy 
Between These Parties 

For the reasons given above, we believe the decision of the 
court below was correct upon the issues there raised. 8 Even 
in this Court, appellants seem to do no more than touch the 
fringes of the circumstances which indicate to us that there 
is in fact no actual controversy between the parties (Br. 
9, 28). 

Section *232.5 and 233.5 of the Regulations (Aplt. Br. 54, 
55; supra . pp. 8-9) each call for the initial payment of the 
detention expenses— 

if the district director or officer in charge having ad¬ 
ministrative jurisdiction over the port of arrival has 
reason to believe from the facts presented that such 
detention expenses may properly be assessed against 
the transportation line. 

They further leave to him discretion whether to require 
advance payment or to render monthly bills. The com¬ 
plaint, filed only 11 days after the regulations become ef¬ 
fective, naturally contains no allegation that the district 
directors or officers having jurisdiction over appellee’s 
ports of arrival had required initial payment of appellee; it 
alleges instead that appellee “will be unlawfully required 
to pay detention expenses” (J. A. 9). 

Appellee believes that it should advise the Court, out¬ 
side of the record, that it has not been required to make 
initial payment of the detention expenses from which it is 

“There was a passing reference to the discretion of the district director 
in the appellants* memorandum in opposition to the motion to summary 
judgment. But we do not think a motions judge can be expected to spot 
and to deal with an argument suggested only in two sentences at the end 
of a paragraph on page 11 of such a memorandum. 
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exempted by statute, nor lias it been billed for them since the 
effective date of the Immigration and Nationality Act. 9 
This is confirmed bv letter dated January 7, 1954, from the 
Acting General Counsel of the Immigration and Naturaliza¬ 
tion Service. It is reprinted as Appendix B hereto. 

Appellee is accordingly unable to see that it has any 
present controversy with appellants as to the application of 
the regulations under the Immigration and Nationality Act 
of 1952 which are in issue here. This seems to appellee 
to put the case both beyond the Article III jurisdiction 
of the federal courts, 10 United Public Workers v. Mitchell , 
330 I*. S. 75. 89: Public Serr. Comm’n . v. Wycoff Co., 344 
l\ S. 237, 242-240, and beyond the requirement of an 
“actual controversy” in Declaratory Judgment Act itself, 
28 U. S. C. Sec. 22*01. 


The regulations, appellee wishes to emphasize, are not 

made valid by the fact that they are not being applied to 

the injury of appellee. The definition of alien to include 

citizens and nationals is a wholly unwarranted extension 

* 

of the statutory language, even though it seems under the 
present regulations and practice to have no practical con¬ 
sequence for appellee. And we gravely doubt that ap¬ 
pellants have power to give to the district directors of im¬ 
migration discretion whether or not to impose an initial 
liability for an expense which the Congress has said should 
not be assessed. But, however distasteful or invalid the 
regulations may be, they have not yet been applied to the 
injury of appellee. 

The facts showing that there is no actual controversy 
between the parties developed after the complaint was filed 
and had not been crystallized by the time of the decision of 


9 In December 1953 it was billed for the hospital expense of one passen¬ 
ger. Counsel assumes either mistake or some special circumstance was 
present. 

10 The Mitchell case. too. is authority sufficient to show that the federal 
courts of the District of Columbia, in the absence of special statutory pro¬ 
vision, are confined to the ordinary Article III jurisdiction. 
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the court below. We see, therefore, no error by appellee 
in filing its suit nor of the court below in granting judgment 
for appellee. But neither circumstance is sufficient to pre¬ 
serve jurisdiction in the absence of an actual controversy. 

Appellee suggests, therefore, that the judgment below 
should be vacated with directions to dismiss the complaint 
for want of an actual controversy. At such time as appel¬ 
lee might in fact be injured by the regulations, it could 
then file its suit and be within the jurisdiction of the court 
below. 

Conclusion 

The challenged regulations seem rather plainly invalid 
insofar as they define alien to include citizen and authorize 
the imposition of an initial liability which the Congress 
has said should not he assessed. But, as thev have been 
applied to appellee during their first year, the district direc¬ 
tors, in the exercise of discretion provided by the regula¬ 
tions, have chosen not to impose the initial liability upon 
appellee. There is not yet, then, an actual controversy 
between appellants and appellee. We believe therefore that 
the judgment below should be vacated, and the complaint 
dismissd for want of an actual controversy. If it were 
vacated on an alternative ground, as for want of injury 
to or standing of appellee, then the order should probably 
out of caution direct that the dismissal be without prejudice 
to appellee's right to file suit at such time as the regula¬ 
tions were applied to its injury. 

Respectfully submitted, 

Warner W. Gardner, 

734-15th Street. X. IF., 

Washington 5. D. C., 
Attorney for Appellee. 


January, 1954. 



APPENDIX A 


The affidavit of Xoali M. Brinson, submitted with motion 
by Appellee for summary judgment, was considered by the 
Clerk of the District Court not to be within tin* designation 
of record and was not originally certified to this court. Pur¬ 
suant to stipulation of counsel dated December 24, 1033, it 
was certified to this Court by the Clerk of the District Court. 
It reads as follows: 

Noah M. Brin sox. being first duly sworn, deposes 
and says: 

That he is Vice President of American President 
Lines, Ltd., plaintiff in the above-entitled cause: 

That American President Lines, Ltd., is the owner 
and operator of a fleet of freight and passenger vessels 
operating- around the world, but principally on the 
Pacific Ocean: 

That American President Lines, Ltd., is a common 
carrier of aliens and United States citizens and na¬ 
tionals from foreign ports to the United States: 

That American President Lines, Ltd., in transporting 
such aliens and United States citizens and nationals to 
the United States, operates under and pursuant to the 
Immigration and Naturalization Laws of the United 
States and all rules and regulations of the Immigration 
and Naturalization Service of the United States: 

That since December 24, 1932 American President 
Lines, Ltd., has operated pursuant to and in conformity 
with the Rules and Regulations of the Immigration and 
Naturalization Service which were promulgated by the 
Attornev General and made effective as of December 
24, 1932': 

That since December 24, 1952 the Immigration and 
Naturalization Service has been operating under and 
pursuant to the Immigration and Nationality Act and 
the Rules and Regulations promulgated and made effec¬ 
tive as of December 24, 1932: 

That pursuant to said Rules and Regulations of De¬ 
cember 24, 1932 plaintiff has become obligated to pay 
detention expenses arising out of the detention of aliens 
which it brought to the United States in its vessels and 
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who were held in detention by the Immigration and 
Naturalization Service, and also became obligated, 
pursuant to said Rules and Regulations, for the pay¬ 
ment of detention expenses for United States citizens 
and nationals held in detention by said Immigration 
and Naturalization Service; 

That no detention expenses were legally due or owing 
during said period; 

That all of the aliens on account of whom Plaintiff 
became liable for detention expenses pursuant to the 
Rules and Regulations of December 24, 1952 arrived in 
the United States in possession of visas issued to them 
bv a United States consular officer within sixtv davs of 
the date of their foreign departure; 

That all of the United States citizens and United 
States nationals on account of whom Plaintiff became 
liable for detention expenses pursuant to said Rules 
and Regulations of December 24, 1952 arrived in the 
United States in possession of travel documents issued 
by a United States consular officer within sixty days of 
the date of their foreign departure; 

That the Immigration and Naturalization Service has 
from time to time since December 24, 1952 demanded in 
writing that certain aliens and United States citizens 
and nationals be held and delivered to said Immigra¬ 
tion and Naturalization Service and in said written 
notices have stated that their action in making said de¬ 
mand was based upon the Immigration and Nationality 
Act and the Rules and Regulations of the Immigration 
and Naturalization Service promulgated December 24, 
1952 and were made upon an official form entitled: “No¬ 
tice to Detain, Deport, or Remove Aliens” and was offi¬ 
cially designated: 

Form 1-259 

United States Department of Justice 

Immigration and Naturalization Service 
(Rev. 12-24-52) 

That the penalty provided by law for failure to de¬ 
tain said persons and pay their detention expenses is 
to deny clearance of the vessel and to turn it into a hos- 
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pital or house of detention for detainees until the Immi¬ 
gration and Naturalization Service make formal dis¬ 
position of the case of each detainee: 

That in times past detainees have been held in deten¬ 
tion for in excess of one year, although the average 
period of detention is about two weeks: 

That to hold certain passenger vessels inactive in 
port, such as our President Cleveland, costs approxi¬ 
mately twelve thousand, five hundred dollars (£12,- 
500.00) per day: 

That the alternative to enforced payment of illegal 
detention expenses is too costly to be commercially 
feasible and is confiscatory in character: 

That in excess of ninety-five percent of the United 
States citizens and United States nationals and aliens 
who arrive on American President Lines, Ltd., vessels 
and who are detained are eventually cleared as proper 
■ citizens, nationals or admissible aliens and are per¬ 
mitted to enter the United States; 

That unless prevented by order of court, Defendants 
will continue to operate under and pursuant to the 
Rules and Regulations aforesaid, as made effective on 
December 24,1952, and that Plaintiff will become liable 
for the payment of detention expenses which are not re¬ 
quired by the statutes involved; 

That the administrative remedy available to Plain¬ 
tiff for refund of detention expenses illegally collected 
is a claim for a refund and that a decision of this Court 
is necessary in the event such claim for refund is made 
hereafter, in order to provide the legal climate upon 
which the administrative procedure shall function: 

That for the reasons stated above, Plaintiff has no 
other plain, speedy or adequate remedy at law in the 
premises. 

(S.) Xoah M. Bkixsox. 

Subscribed and sworn to before me this 2nd day of 
April, 1953. 

(S.) Margaret R. Porter, 

[seal.] Notary Public. 

My commission expires Sept. 14,1956. 
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APPENDIX B 

Letter Advising of Present Administrative Practice 

56013/990 

Jail. 7, 1954. 

Leo A. Rover, Esquire, 

United States Attorney, 

Xew Court House Building, 

Third and Constitution Avenue, X. W., 

Washington, D. C. 

Attention: Gerard J. O’Brien, Jr., Assistant United States 

Attorney 

Re: Herbert Brownell, Jr., Attorney General of the United 
States, and Argyle R. Mackey, Commissioner of Immigra¬ 
tion and Xaturalization, v. American President Lines, 
Ltd., Xo. 11,90S, United States Court of Appeals for the 
District of Columbia Circuit 

Dear Sir: 

Referring to our conversation over the telephone this 
morning, I have to state that on January 4, 1954, I sent a 
telegram to the District Directors of this Service at Los 
Angeles, New York, San Francisco, and Honolulu asking 
them to state whether, since section 233.5 of 8 CFR came 
into effect on December 24, 1952, they have required vessels 
of the American President Lines to make payment in ad¬ 
vance or deposit security for detention expenses as to which 
the vessel might be liable with respect to passengers and 
crewmen arriving thereon or whether the District Directors 
have relied on the reliability of the line to pay the expenses 
when billed. Since January 4, 1954, I have received a tele¬ 
gram from each of the four District Directors stating that 
his district has trusted and relied on the reliability of the 
line to pay such expenses when billed. 

I am sending vou this letter for vour use and considera- 

tion with the attornev for the American President Lines as 

•> 

to further steps in the above captioned suit. 

Sincerely, 

Albert E. Reitzel, 

Acting General Counsel . 


( 2518 ) 



